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I. 


“ We have said here more than once that these points will never be cleared up till we 
leave off talking about conspiracy and malice.” —20 Law Quarterly Review 3. 


HEN, if at all, does the law impose liability for preventing 

the formation, or causing the termination, of business re- 
lations, in cases where no breach of contract is involved, and 
where the methods used do not include defamation, fraud, or force, 
or reasonable apprehension of force? What constitutes actionable 
interference with the right to form or maintain business relations? 


(1) A attempts to enter into a contract relation with C. B induces C 
not to form such a relation with A ; but does not use defamation, fraud, or 
force, or threat of force as a method of inducement. 


(2) A and C sustain to each other a contract relation terminable at the 


will of either party. B induces C to terminate the existing relation. 2x 
hypothesi there is no breach of contract on the part of C. Defamation, 


fraud, or force, or threat of force is not among the methods of inducement 
used by B. 


When, if at all, has A an action against B?? 


It is proposed to consider some of the points which arise under 
the above general question, giving especial attention to certain 
topics arising in so-called “ labor litigation.” The purpose is to 


1 It is assumed, for the present, that the right or interest of A in (2) is not entitled 
to any higher degree of legal protection than his interest in (1). But this has been 
doubted, and the question is not yet settled by authority. See.37 Am. L. Reg. (N. Ss.) 
374; North, J., in Allen v. Flood, [1898] A. C. 1, 43) 44 
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discuss the question on principle rather than to present a collec- 
tion and analysis of authorities! But it should be said that the 
number of decisions necessarily inconsistent with some of our con- 
clusions is much smaller than might be supposed upon a superficial 
examination of the cases. If we look “to what has been actually 
decided” in many cases rather than “to what has been said,” it 
will be found that the present reasoning would not necessarily have 
led to a different result. For some decisions “better reasons 


may now be given than were thought of when the decisions were 
announced.” 


The primary question is as to the liability of a single man acting 
independently (¢.¢., not in concert with others). After this has 
been settled, and not till then, comes in legal order the question 
whether members of a combination incur greater liability than a 
single man. Unfortunately, however, the discussion of the first 
question has been overshadowed by the discussion of the second. 
Defendants have, in many cases, been members of a combination, 
and there has been a tendency to hold them principally on that 
ground; the court ignoring the question whether a single man 
accomplishing the same result with the same purpose would have 
been liable, or perhaps tacitly assuming his non-liability. But in 
many of these cases it was unnecessary to rest the decision on the 
element of combination. The damage in question would have 
been tortious if done by a single individual acting independently.” 
Of course an ordinary individual, in many instances, could not suc- 
ceed in accomplishing the same damage which has been caused 


1 For a critical examination of authorities bearing on various phases of the general 
question, see the following articles in legal periodicals: Prof. Lewis, 42 Am. L. Reg. 
(N.S.) 125; 18 Harv. L. Rev. 444; Prof. Huffcut, 37 Am. L. Reg. (N:S.) 273; 18 Harv. 
L. Rev. 423; Prof. Ames, 18 Harv. L. REv. 411; Prof. Wyman, 17 Green Bag 21 
and 210; 15 Green Bag 208. 

2 “But I should be sorry to leave this case without observing that, in my opinion, 
it was not essential, in order for the plaintiff to succeed, that he should establish a 
combination of two or more persons to do the acts complained of.” Romer, L. J., in 
Giblan v. National, etc., Union, [1903] 2 K. B. 600, 619. 

“ The judges may consider, with a care not yet given to the subject, what acts may 
be crimes when done by an individual acting alone with a view to interfere with the 
liberty of his neighbor ; . . . May not much conduct even now, which is masked under 
the euphemism of peaceful picketing, be criminal though pursued only by a single in- 
dividual?” Prof. A. V. Dicey, National Review, October, 1906, p. 220. 

See also Prof. Dicey, in 18 L. Quar. Rev. 4; Lord Lindley, in Quinn v. Leathem, 
[1901] A. C. 495, 537; Fitzgibbon, L. J., in Sweeney v. Coote, Ireland [1906] 1 Ch. 51, 
109, 110. 
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by the acts of a combination. But there is no inherent impossi- 
bility as to the accomplishment of such damage by a single power- 
ful individual. There have been, and are, instances of single 
persons having power to accomplish, and sometimes actually ac- 
complishing, damage such as is usually caused by such combina- 
tions. One of the questions now looming up is, not whether 
a combination incurs greater liability than an individual, but 
whether a combination enjoys greater immunity than an individual 
(a point to be considered later under the head of justification). 


“ Half the controversies in the world,” said Cardinal Newman, 
“ are verbal ones, and, could they be brought to a plain issue, they 
would be brought to a prompt termination. Parties engaged in 
them would then perceive, either that in substance they agreed 
together, or that their difference was one of first principles... . 
When men understand what each other mean, they see, for the 
most part, that controversy is either superfluous or hopeless.” 4 

We will not affirm that all difficult questions in labor litigation 
would be instantly solved if words were used with exactness and 
in only one signification; but it is safe to say that the difficulties 
of solution would thus be materially diminished. Certainly it is 
impossible to have any clear discussion of the present subject, 
unless we either discard certain ambiguous expressions alto- 
gether or distinctly indicate the meaning intended to be affixed 
to them.? 

The confusion engendered by the use of the word “ malice” 
has been so often remarked upon by the highest authorities that 
it cannot now be necessary to enlarge upon it, nor to discuss the 
difference between the popular sense and the legal sense, between 
“express malice” and “implied malice,” between “ malice in fact” 
and “malice in law.” It'is not the least of the merits of the 
Indian Penal Code that the use of this word is entirely avoided. 
In his recent opinion in South Wales Miners’ Federation v. 


1 Newman, Oxford University Sermons, 1890 ed., 200, 201. 

2 The word “strike” is used to describe various kinds of conduct quite distinct 
from each other. The same is true of the word “ boycott.” 

As to the various meanings of “strike,” cf Report of Royal Commission on Trade 
Disputes, etc., p. 16, art. 66 (3) ; Dissenting Report of Sir W. T. Lewis, pp. 120, 121; 
Hammond, J., in Plant v. Woods, 176 Mass. 492, 496, 497. 

As to the various meanings of “boycott,” ¢£ Adams and Sumner, Labor Problems, 
197, enumerating “four distinct varieties of boycott,” and Mitchell, Organized Labor, 
289, 290, as to the distinction between “a direct boycott ” and “a secondary boycott.” 
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Glamorgan Coal Co., Lord Lindley said: “... it conduces to 
clearness in discussing such cases as these to drop the word 
‘malice’ altogether and to substitute for it the meaning which is 
really intended to be conveyed by it.” } 

The words “intent” and “ motive” cannot be entirely banished 
from legal discussions; but the user should always indicate the 
sense in which he employs them, except where this is unmistak- 
ably inferable from the context.2 At present, “ intent” and “ mo- 
tive” are often used interchangeably, as though they were exact 
equivalents of each other.’ 

_ The word “ intent” is used in at least three distinct senses; to 
express sometimes one and sometimes another of three things 
which are really distinct from each other. 


1. Intent is used to denote the volition, the exercise of will power, 
requisite to constitute a muscular movement an act; 7. ¢., to constitute the 
movement of a man’s muscles the act of that man. If the motion of a 
man’s arm is due to spasmodic contraction of the muscles while he is 
undergoing an epileptic fit, then that motion of the arm is not his act. 
But a similar motion of the arm due to an exertion of‘his will power, due to 
a voluntary contraction of the muscles, is his act. 


This signification of intent does not specially concern the present 
discussion. 


2. Intent is used to denote the immediate object, or consequence, or 
effect, aimed at by the doer of an act ; the immediate result desired by the 
actor.* 

3. Intent is used, not to signify the object or result immediately aimed 
at, but to denote the reason for aiming at that object; not to indicate the 


1 [1905] A. C. 239, 255. Cf Prof. Ames, 18 Harv. L. REV. 422. 

2 The word “intent” or “intend,” as used in the charge and special findings in 
Leathem v. Craig, received conflicting interpretations at the hands of the judges ix 
banco. Ireland [1899] 2 Q. B. & Ex. D. 667, 744. Cf O’Brien, C. J., pp. 724, 725, 726, 
731; Lord Ashbourne, p. 752; Walker, L. J., p. 768; Palles, C. B., p. 713. 

8 “ Nothing is more frequent in jurisprudence than the confusion of motive with 
intention.” 1 Austin, Jurisp., 3 ed., 355. 

“ During the arguments that have been addressed to your Lordships, I do not think 
that quite sufficient distinction was drawn between the intention and the motives of 
the defendants. Their intention clearly was that the workmen should break their 
contracts. Their motives, no doubt, were that by so doing wages should be raised.” 
Lord James of Hereford, in South Wales Miners’ Federation v. Glamorgan Coal 
Co., [1905] A. C. 239, 252. 

* It will be noticed that intent is here used in Markby’s sense of “ desire,” and not 
in Austin’s sense of “expectation.” Cf Markby, Elements of Law, 3 ed., §§ 217, 220, 
222, and 1 Austin, Jurisp., 3 ed., 433. 


CRUCIAL ISSUES IN LABOR LITIGATION. 257 


result immediately desired, but the cause for entertaining that desire, the 
feeling which makes the actor desire to attain that result. 


To illustrate the distinction between 2 and 3, take the following 
case: 

A republican kills the king. He is actuated, not by ill will to the 
monarch, but by a patriotic desire to promote the welfare of the country. 
Being indicted for intentionally killing the king, he says that his intention 
was not to kill the king but to benefit the country. 


Of course this defense would not avail. It confounds intent and 
motive (or, if we use the word “ intent” in both cases, it confounds 
immediate intent with ulterior or ultimate intent). “But the 
nature of the consequences” immediately “ intended, and the 
nature of the motive which gave birth to the intention, are objects 
which, though intimately connected, are perfectly distinguish- 
able.”1 “.. . and the causes of intention are called motives.” ? 
“ The intention is the aim of the act, of which the motive is the 
spring.” ? Intention “is the result of deliberation upon motives, 
and is the object aimed at by the action caused or accompanied 
by the act of volition.”* It is illogical to “ argue that a man did 
not entertain a given intention because he had a motive for 
entertaining it.” ® 
Take another case, where there is not a single act, but a series 
or succession of acts, all prompted by one and the same ultimate 
motive: 


It is impossible to kill the king without first killing the sentinel at the 
palace door. A republican, in order to carry out his purpose of killing 
the king, kills the sentinel ; and then, having thus gained admission, kills 
the king. He is friendly towards the sentinel and has no personal ill will 
towards the king. His reason for desiring the death of the king is his 
belief that the monarch’s death will promote the welfare of the country. 
Being indicted for intentionally killing the sentinel, he says that his govern- 
ing intention was not to kill the sentinel but to kill the king. 


This defense, again, cannot be maintained. When he says that 
he did not desire the death of the sentinel, he means only that 


1 Bentham, Principles of Morals and Legislation, c. IX, § XIIL. 
2 c. VIII, J XIII, and c. XI, XXVIIL 

% 1 Austin, Jurisp., 3 Eng. ed., 16s. 

4 2 Stephen, Hist. of Crim. Law of Eng., 110. 

5 fbid., 111-112. 
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he did not desire that result for its own sake. But he certainly 
did desire it as a means to the end of attaining his ultimate object. 
“ The ulterior intention of one wrongful act may be the commission 
of another”; ! but that does not necessitate the conclusion that 
there was no immediate intent in doing the first act, that there was 
no immediate consequence aimed at in the doing of the first act. 
It cannot be maintained “ that the presence of an ulterior intention 
takes away the primary immediate intention.” ? 

Compare also the following instances in labor litigation where 
intent and motive are confounded: 


(a) Defendant denies intent to harm plaintiff, when he really means 
only to deny a bad motive for the intent. Defendant means that he did 
not do harm to the plaintiff “for the sake of the harm as an end in itself,” 
but “ merely as a means to some further end legitimately desired.” ® 

(6) Defendant justifies on the ground of self-interest. Plaintiff attempts 
to rebut by alleging bad motive, and seeks to sustain allegation by proof 
simply of intent to harm. In many of these cases the defendant’s motive 
or ultimate intent is in itself a perfectly good one ; namely, a desire to pro- 
mote his own welfare or that of his union.‘ 


It must now be apparent that the ideas described in 2 and 3, 
ante, p. 256, differ from each other; and that infinite confusion 
must ensue if the same word or phrase is used to denote both.® 


1 Salmond, Jurisp., 418. ‘*A person may pursue an immediate end merely as a 
means to a more remote one, and that in turn as a means to one still further on; and 
thus any given act or omission may be regarded as directed to the attainment of a 
series of ends of different degrees of remoteness.” Terry, Leading Principles of 
Anglo-American Law, § 192. 

2 2 Stephen, Hist. of the Crim. Law of Eng., 112. 

As to cases where either the immediate intent or the motive is “ complex instead of 
simple,” where the act is done with the intent of simultaneously bringing about two 
immediate results, or where the doer is actuated by two concurrent motives, see 
1 Bishop, New Crim. Law, §§ 339, 340, and Salmond, Jurisp., 418, 419. 

8 “True, the defendants contend and testify that their purpose was to benefit their 
own members. This, doubtless, in a sense, is true, but the benefits sought were the 
remote purpose which was to be secured through the more immediate purpose of 
coercing the plaintiffs into complying with their demands or otherwise injuring them 
in their business, and the court cannot, in this proceeding, look beyond the immediate 
injury to the remote results.’ Purvis v. Local, etc., 214 Pa. St. 348, 359. 

* Whether a really bad motive (such as personal ill will to the plaintiff) would 
destroy an otherwise sufficient justification, is a question to be considered later. The 
point to be noticed now is that in many labor disputes this question does not arise, 
inasmuch as the motive, or ultimate intent, is not bad. See Mr. Justice Holmes, 
8 Harv. L. Rev. 8; and Prof. Ames, 18 Harv. L. REv. 418, n. 3. 

5 For an example of using “motive” to cover both ideas, reference may be made 
to the question recently suggested “ concerning a soldier, who, after taking aim, fired 
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Different words or phrases must be used for each. What these 
words or phrases shall be is not a matter of supreme importance, 
although a general agreement of lawyers as to phraseology might 
save much time which would otherwise be devoted to explanation 
of the meaning of terms. For ourselves we propose to use the 
word “ intent” to denote the ideas expressed in 2, and “ motive” 
to denote the ideas expressed in 3. If one prefers, he may use 


“ immediate intent” as to 2, and “ulterior intent” or “ultimate _ 


intent” as to 3;! or new words or new combinations of words 
may be invented.? But whatever expressions are employed, their 
meaning should be clearly stated, and their use should be con- 
sistent throughout the discussion. 

Taking the terms “intent” and “ motive” in the significations 
we have given them, intent is frequently material upon the ques- 
tion of the actor’s liability in tort, whereas the cases where motive 
is material are comparatively rare. Bad motive is not generally 
a requisite element in making out a prima facie case. Good 
motive does not, alone and of itself, constitute a justification for 
the intentional infliction of harm. 


Recurring now to the direct consideration of the question stated 
at the beginning of this article, the first inquiry is as to the nature 
of the plaintiff’s interest or right which he claims has been 
infringed. 

In some quarters it almost seems to be assumed that an interest 
or right must be absolute, or else it cannot exist at all. If the 
right is not fully protected, it is treated as practically non-existent. 
E converso, if it is admitted to exist at all, then it is assumed that 
it must necessarily be fully protected. But the analogies of the 


off his rifle in time of battle, whether his predominant motive was to help his country 
or hurt his enemy.” Here we should say his intent was to hurt his enemy, his motive 
was to help his country. 

1 See Mercier, Criminal Responsibility, 45. 

2 Prof. Dicey uses the word “ object ” instead of “intent.” In 18 L. Quar. Rev. 2, 
he says: “ This distinction between motive and object may be called a fine one, but it 
is a real distinction and corresponds with the dictates of common sense.” To this the 
editor, Sir Frederick Pollock, adds: “ Moreover it is at least as old as Aristotle’s 
Ethics.” But see Chalmers-Hunt, Trade Unions, IV, V. 

8 “ Nobody is at liberty to censure men or communities of men for using words in 
any sense they please, or with as many meanings as they please, but the duty of the 
scientific enquirer is to distinguish the meanings of an important word from one 
another, to select the meaning appropriate to his own purposes, and consistently to 
employ the word during his investigations in this sense and no other.” Maine, Hist. 
of Early Institutions, 7 ed., 374. 
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law do not justify this view. As every one knows, there are 
interests or rights which are highly protected and other interests 
which are only moderately protected. There is the almost abso- 
lute protection given to a landowner against the physical entry of 
others on his land, and there is the comparatively limited protec- 
tion given to the same man against the institution of an unfounded 
criminal prosecution. 

When A sues B for inducing C to refrain from entering into a 
contract relation with A, just what is the right in A which he 
claims has been infringed by B? 

It is not a right to compel C to contract with him. Indeed it is 
not a right against C at all. It is a right against third persons 
that C should be left reasonably free to contract with A; that no 
improper means should be used by them to restrain C from con- 
tracting with A.! “ The peculiar element of the newly recognized ? 
right is that it is an interest which one man has in the freedom of 
another.”® It is a right to a reasonably free market, freedom on 
both sides of the market, freedom on the part of both buyer and 
seller of goods and labor. “.. . a person’s liberty or right to 
deal with others is nugatory, unless they are at liberty to deal 
with him if they choose to do so. Any interference with their 
liberty to deal with him affects him.” ® 

It may be said that when C declines to enter into a contract 
with A, A “loses nothing to which he has a legal right, and he 
has no legal ground of complaint against the person who refuses 
to contract with him.”® This may be true as between A and C; 
but zon constat that A is remediless against B, if B’s unlawful 
interference prevented C from entering into a contract which he 


1 “Tt must be constantly borne in mind that the purpose of this action is not to 
compel the manufacturers, against their will or disposition, to sell their goods to the 
plaintiff, but its purpose is to enjoin the association, its active members, committees, 
and agents, from compelling manufacturers or dealers against their will to refuse to 
sell their property to the plaintiff, by a system of intimidation and boycotting.” Dis- 
senting opinion of Martin, J., in John D, Park v. National, etc., 175 N. Y. 1, 42. 

2 Better “newly formulated.” 

8 Stevenson, V. C., in Jersey City Printing Co. v. Cassidy, 63 N. J. Eq. 759, 765. 

* See Stevenson, V. C., in Atkins v. Fletcher Co., 65 N. J. Eq. 658, 664, and also 
in 63 N. J. Eq. 766. 

5 Lord Lindley in Quinn v. Leathem, [1901] A. C. 495, 534. 

6 “ He could, not have sued the Gibson Mill for discharging him at the end of the 
day. How, then, can he sue the defendant company for procuring the Gibson Mill to 
do something which it had the legal right todo?” Connor, J., in Holder v. Cannon 
Mfg. Co., 138 N. C. 308, 309. 
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would otherwise have made with A. It may be within C’s legal 
right, as against A, to refrain from doing a certain act, but it does 
not necessarily follow that it is within B’s legal right, as against A, 
to induce C to refrain! The existence of this right or interest 
claimed by A against third persons is conclusively established by 
the cases which hold B liable to A where B has, by force, pre- 
vented C from entering into business relations with A.? The only 
question is, how fully does the law protect the interest which it 
thus clearly recognizes? Is it protected only against methods of 
the kind denominated “ intrinsically unlawful,” or is it protected 
against other methods which exceed the proper limits of economic 
struggle? 

There are two views, which represent opposite extremes: 

One view is that there is a specific right which the law protects 
as fully as the right to have one’s land free from invasion. Any 
interference, by any method, with my right to have other persons 
left free to contract with me is not only a priméd facie tort, but a 
tort which can seldom be justified. The “right” is not to be vio- 
lated with impunity, unless under circumstances as exceptional 
as those required to justify an entry on real estate, or at least as 
exceptional as those required to justify the inducing of a third 
person to break his contract.* 

Another view is that the mere fact of successful interference 
does not per se give a prima facie cause of action. There is no 
action unless the metho@ of interference is in itself an actionable 
tort, ¢.g., force. On this theory the law takes notice of my vio- 
lated right so far as to include it as an element in the assessment 
of damages when a tort has been committed apart from the caus- 


1 In Jacobs v. Cohen, 183 N. Y. 207, it was held that an employer could not 
avoid a note given to secure the performance of his contract with a union to employ 
exclusively union workmen. But it does not necessarily follow that the union might 
not be liable to a non-union workman thus prevented from obtaining employment, if 
any unlawful means were used to induce the employer to enter into the contract 
for exclusion. “ Whatever the contracting parties may do if no one but themselves 
is concerned, it is evident that, as against the workman, a contract of this kind does 
not of itself justify interference with his employment, by a third person who made the 
contract with his employer.” Knowlton, C. J., in Berry v. Donovan, 188 Mass. 
353» 

2 Lord Halsbury, in Allen v. Flood, [1898] A. C. 1, 71, 72. 

8 The limit of a plaintiff’s right, the extent to which the law will protect it, may be 
marked out by stating how far a duty is imposed on a defendant to respect that right, 
to refrain from interfering with it. 

# See the opinion of Cave, J., in Allen v. Flood, [1898] A. C. 1, 29, 34, 36; and also 
the comments of Prof. Lewis, 42 Am. L. Reg. (N. s.) 149. 
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ing of this damage. But the law does not regard the damaging 
violation of this “ right” as constituting in itself a substantive cause 
of action. This is the view advocated by Mr. Cohen in his memo- 
randum accompanying the Report of the Royal Commission on 
Trade Disputes and Trade Combinations, pp. 24-30. He dis- 
cusses the question, “Is a person liable for doing any act which, 
though not in itself an actionable tort, amounts to an interference 
with or molestation of another person in his trade, business, or 
employment?” This question he answers in the negative; quot- 
ing largely from the opinions of some of the Law Lords in Allen 
v. Flood. A majority of the Commissioners in their Report, 
article 66 (4), recommended the passage of an act, “ To declare 
that an individual shall mot be liable for doing any act not in itself 
an actionable tort only on the ground that it is an interference with 
another person’s trade, business, or employment.” } 

It is submitted that the truth lies between these two extremes. 

The plaintiff’s right in such a case is not a specific right of the 
kind fully protected against all interference. It is, however, in- 
cluded in the broad general right that a man shall not be inten- 
tionally damaged by any one unless there is a justification? The 
proposition under which the action should be allowed is a wide 
proposition, not concerned solely or specially with the right to 
acquire property or the right to be free from interference in the 
formation of business relations. 

General formulas have been laid down which cover torts in gen- 
eral, and in their application are not confined to this particular 
class of cases. 


“At Common Law there was a cause of action whenever one person did 
damage to another wilfully and intentionally, and without just cause or 
excuse.” Bowen, L. J., in Skinner v. Shew.’ 


1 According to the Solicitors’ Journal for Nov. 17, 1906, the Trade Disputes Bill, 
which had passed the House of Commons and was then before the Lords, contains a 
clause “which excludes liability in trade disputes where there has been an inducement 
to a person to commit a breach of contract, or where there has been an interference 
with some person’s business or employment, or his right to dispose of his capital or 
his labor as he wills.” 

2 See 22 L. Quar. Rev, 118. 

8 [1893] 1 Ch. 413, 422. 

In Mogul Steamship Co. v. McGregor, 23 Q. B. D. 598, 613, the same judge said: 
“ Now intentionally to do that which is calculated in the ordinary course of events to 
damage, and which does, in fact, damage another in that person’s property or trade, 
is actionable if done without just cause or excuse.” 
This differs from the statement in Skinner v. Shew in two respects, First, the 
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“ X, who intentionally causes damage to A, has primé facie done an injury 
or wrong to A, and if X can show no legal justification for the damage he 
has thus intentionally done to 4, he is liable to an action by 4.” Profes- 
sor A. V. Dicey." 

“Tt has been considered that, primd facie, the intentional infliction of 
temporal damages is a cause of action, which, as a matter of substantive law, 
whatever may be the form of pleading, requires a justification if the defend- 
ant is to escape.” Holmes, J., in Aikens v. Wisconsin.? 

“Tt is submitted that the discussion would be materially simplified if it 
were understood that all damage wilfully done to one’s neighbor is action- 
able unless it can be justified or excused.” Sir Frederick Pollock.® 

“ The wilful causing of damage to another by a positive act, whether by 
one man alone, or by several acting in concert, and whether by direct action 
against him or indirectly by inducing a third person to exercise a lawful 
right, is a tort unless there was just cause for inflicting the damage; ... ” 
Professor Ames.* 


The above statements of Bowen, Dicey, Holmes, Pollock, and 
Ames all seem to imply that the causing of the damage in question : 
was the object immediately aimed at by the defendant. But they 
do not necessarily import the doing of damage “ for the sake of 
the harm as an evil in itself, and not merely as a means to some 
further end legitimately desired.” On the contrary, the desire to 
cause the harm is entirely consistent with the absence of personal 
ill will towards the plaintiff, and also with the existence of an ulti- 
mate good motive on the part of the defendant. Conceding that 
damage as such, z.¢., because it is harmful or damaging to the 
plaintiff, is the very object immediately desired, yet it may not be 
the ultimate end which is sought to be attained.® 


statement in the Mogul case is, as Sir Frederick Pollock points out (22 L. Quar. Rev. 
118), “limited in terms to damage to property or trade.” Second, the statement in the 
Mogul case seems broad enough to include damages which, though they might have 
been foreseen as probable incidental results, were not specifically desired by the doer 
either as an end or as a means to an end. 

The second suggestion would also apply to the proposition enunciated by Judge 
Holmes, in 8 Harv. L. REv. 9, “ . . . when a responsible defendant seeks to escape 
from liability for an act which he had notice was likely to cause temporal damage to 
another, and which has caused such damage in fact, he must show a justification.” 

1 18 L. Quar. Rev. 4. 2 195 U.S. 194, 204. 

8 Pollock, Torts, 7 ed., 319. See also Sir Frederick Pollock’s vigorous criticism of 
Mr. Cohen’s position, “that there is no general rule of law that a person who by some 
act intentionally does harm to another is primé facie liable to him.” 22 L. Quar. 
Rev. 118. 

4 18 Harv. L. REV. 412. 
5 See Prof. Terry, in 20 L. Quar. Rev. 22. 
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We think that the law should be held to go as far as the above 
general statements of Bowen, Dicey, Holmes, and Pollock, and the 
more specific statement of Professor Ames; and we believe that 
these propositions are wide enough to cover a large proportion of 
the so-called “labor cases” which have come before courts in 
recent years. But (and this is a consideration which may some- 
times have been overlooked) none of the above general formulas 
can be regarded as containing in themselves a complete statement 
of the law. Like any other general statement of legal doctrine, 
they do not stand alone. Each is modified and limited as to its 
operation by the application of other legal doctrines, so that the 
resultant force of the whole may bring about a result differing from 
that which would be reached by the application of any one of the 
doctrines taken by itself alone! Each of the preceding formulas 
is subject to the implied exception that the damage and the 
method of producing the damage must be such as the law will 
notice and will hold actors responsible for. For various reasons 
the law deems it inexpedient to afford a remedy for some kinds of 
damage which cannot be sheltered under the maxim De minimzs. 
Certain kinds of conduct and certain methods of exercising so- 
called “rights” are not regarded as furnishing a cause of action, 
even though substantial damage results therefrom, 


In discussing any specific case the question of primd facie 
liability should be considered separately from, and prior to, the 
question of justification. This proposition, so obvious that it 
seems idle to enunciate it, has sometimes been overlooked, and 
with unfortunate results. No doubt in this class of cases the great 
struggle will frequently come on the question of justification; what 
acts fall within the legal limits of competition ; what may justifiably 
be done in defense of one’s own interest. But there can be no 
rational discussion of justification until we have first settled what 
sort of conduct requires to be justified and why it so requires. 
We must first have a clear idea of what constitutes primd facie 
liability. At present we are liable to have decisions which do not 
make it plain whether the turning issue was that of the existence 
or non-existence of priméd facie liability, or the existence or non- 
existence of justification. And decisions may sometimes be based 
on one of these issues which really should have turned on the 
other. 


1 See Bishop, Written Laws, § 118 a. 
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We now take up a specific case falling under the general subject 
of this article ; a typical labor case which, in some form or other, 
is not infrequently brought before the courts. 


A, who is a laborer, desires to be employed by C. B, a single man not 
acting in combination with others, induces C not to employ A, whom C 
would otherwise have employed. Defamation, fraud, or force, or threats 
of force, are not among the methods of inducement used by B. There is 
ho tort or breach of legal duty on B’s part towards C. Nothing is done 
by B which would give C an action against B for tort or breach of contract. 
Is B prima facie liable to A? Must B show a justification ? * 


The answer may depend on the nature of the methods used 
by B, the particular instrumentalities used, to induce the refusal 
by C2 

The methods, other than those which are ex hypothesi excluded, 
may be divided into two main classes; and these again can be 
subdivided : 


Class 1. Where defendant B uses only his own conduct, or his own 
property, as a lever; and therewith operates directly upon C, the possible 
employer of the plaintiff A. 

Class 2. Where defendant B uses an outsider, or fourth person, as a 
lever, whereby he operates indirectly upon C, the — employer of the 
plaintiff A. 


In every case of this sort there are inevitably three parties in- 
volved, although only two of them are parties to the litigation. 
They are (1) the plaintiff, or would-be employee; (2) the possible 
employer with whom the plaintiff is seeking to contract; (3) 
the defendant who induces the possible employer to refrain from 
dealing with the plaintiff. In one sense the possible employer is 
a third person; 2.¢., as between himself and the litigating parties, 
the plaintiff and defendant. By “ outsider,” or “fourth person,” 
is meant some person other than the plaintiff, the defendant, and 
the possible employer. 


1 It is the same question in principle if C, a would-be employer of A, sues B for 
preventing A from entering C’s employ. 

As our hypothesis excludes the use of force or threats of force, we need not con- 
sider here the cases as to “ picketing,” nor the general question as to the unlawfulness 
of physical conduct or language intentionally causing molestation or annoyance. On 
the latter question see Stevenson, V. C., in Jersey City Printing Co. v. Cassidy, 63 
N. J. Eq. 759, 768, 769. 

2 In some cases the report does not distinctly state the method whereby the defend- 
ant “induced” another person to cease dealing with the plaintiff. 
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We now take up cases falling under Class 1, ate, and proceed 
to discuss certain methods which may be grouped in two divisions: 


Division A. Simple persuasion exerted directly by defendant on C, the 
possible employer of plaintiff. 

Division B. Temporal inducement. Offer by defendant to possible em- 
ployer of temporal advantage if he does not employ plain‘iff; or threat of 
temporal disadvantage if he does employ plaintiff. 


To consider these different methods in detail: 

Division A. In the case of inducement by simple persuasion, 
we think there should be no action. The law pays high regard to 
freedom of speech in the absence of fraud or defamation. The 
question what the law should notice and afford remedy for is one 
of expediency, calling for a balancing of advantages and disad- 
vantages. The harm likely to be caused by persuasion to refrain 
from contracting does not appear to be so great as to make it 
expedient to interfere with the liberty of speech in this respect. 

A different case is presented where B consciously persuades C to 
commit a battery upon A or to break a contract with A. There 
B instigates C to commit a breach of legal duty owing from C to A. 
“ The act caused by the persuasion being an unlawful act, the act 
of persuasion becomes unlawful.” In such a case the persuader or 
instigator ought to stand no better than the individual who at his 
instigation personally commits the breach of duty.® 

Should an action be allowed for simple persuasion to refrain 


1 In cases usually cited under the law of defamation there are some strong instances 
of denying remedy for harm intentionally caused by speech: ¢.g., where illness in 
plaintiff is either caused by the defendant’s utterance to others of defamatory words 
not actionable fer se, or is caused by the defendant’s uttering to the plaintiff, in the 
absence of third persons, charges which are actionable fer se. 

2 Prof. Lewis in 42 Am. L. Reg. (N.S.) 137. 

8 In a note to Allen vw. Flood, in Kenny, Cas. on Torts, 187, it is said: “ The 
student must be careful to observe that the advice here declared to be lawful was 
not advice to break an existing contract (which it would be illegal to break), but 
only to abstain from creating a new contract (an abstinence which would involve no 
illegality).” 

In South Wales Miners’ Federation v. Glamorgan Coal Co., [1905] A. C. 239, the 
House of Lords decided that “to break a contract is an unlawful act,” and that one 
who procures another to break a contract also acts unlawfully. See Lord Lindley, 
p. 253, and Lord James of Hereford, p. 250. The weight of authority in the United 
States sustains this doctrine. 

According to the statement in the Solicitors’ Journal for Nov. 17, 1906, quoted 
ante, p. 262, the bill which has recently passed the House of Commons contains a 
clause reversing the doctrine of the Glamorgan case. ‘Such legislation in any of the 
American states which have affirmed the same doctrine might be held unconstitutional. 
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from entering into a contract, if the persuader’s ultimate motive 
were bad? We think not. It does not seem expedient to permit 
the question of motive to be litigated nor to submit the issue to 
the decision of a jury. (The materiality of motive will be referred 
to again later.)? 

Before considering Division B, as to temporal inducement, allu- 
sion perhaps should be made to a method intermediate between 
simple persuasion and temporal inducement; namely, the threat 
of discontinuing social intercourse, or more broadly the threat of 
social ostracism, but not including the threat of any damage in a 
business point of view. We do not think that inducement by such 
a method should be actionable. Such seems to be the view of 
Judge Holmes and Vice-Chancellor Stevenson.? Causing social 
ostracism is not held sufficient special damage to justify an action 
for untrue defamatory statements not falling within the class of 
charges actionable per 

We now. take up Division B: Temporal inducement; offer by 
defendant to possible employer of temporal advantage if he does 
not employ plaintiff; or threat of temporal disadvantage if he 
does employ plaintiff. 

This again may be further subdivided into 


(B 1) Where the inducement consists of money or some other tangible 
object of property. 

(B 2) Where the inducement consists in an offer to exercise, or a threat 
to refrain from exercising, defendant’s right to work, his personal right to 
labor or not to labor. 


As to (B 1). Even if the difference between the cases of simple 
persuasion and pecuniary inducement is held to be only one of 
degree, this does not necessitate a decision in favor of immunity 
in the latter case. Judge Holmes has said that most differences 


1 Our view is strongly sustained by various opinions in the House of Lords in 
Allen v. Flood, [1898] A. C. 1. There is now some controversy as to what was 
actually decided in that case. As to this, see Lord Lindley in Quinn v. Leathem, 
[1901] A. C. 495, 533: 

For a contrary view as to the effect of bad motive, see Holmes, C. J., in Moran v. 
Dunphy, 177 Mass. 485, 487; Erle, Trade Unions, 23. 

2 Vegelahn v. Guntner, 167 Mass. 92, 109; Jersey City Printing Co. v. Cassidy, 63 
N. J. Eq. 759, 769. 

8 See Roberts v. Roberts, 5 B. & S. 384. 

4“ |, . there is no practical impossibility in drawing a line between persuasion by 
argument and persuasion by the offer of money or a thing of value” (e. g., the exercise 
of the right to work). 42 Am. L. Reg. (N. Ss.) 130. 
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are, when nicely analyzed, only differences of degree! A threat 
of pecuniary loss, or an offer of pecuniary gain, differs materially 
from simple persuasion. It is more likely to be effective. Ifsuch 
threats or offers can be indulged in with impunity, there is hardly 
any limit to the damage which a rich or powerful man can safely 
cause to his weaker neighbors.2, Such a threat or offer is an ob- 
struction of the plaintiff’s right within the spirit of Sir William 
Erle’s proposition: 


“Restraint of the free course for trade in labor by acts of molestation 
or obstruction, which are not otherwise unlawful, but which operate as 
hindrances to the exercise of a trade, and which are done for the purpose 
of such hindrances without justification, seems to me . . . an actionable 
wrong.” ® 


Such threats or offers of direct pecuniary inducement are seldom 
made except in cases where there is a plausible justification on the 
ground of competition.* Hence the question whether they give 
rise to a priméd facie cause of action has not often been discussed. 
But we think that the decision in London, etc., Co. v. Horn® really 
rests upon the ground that such a threat is prima facie actionable ; 
and this seems correct on principle. 

As to (B 2). When the inducement consists in an offer to exer- 
cise, or an offer to refrain from exercising, defendant’s right to 
work, his personal right to labor or not to labor. 

Take the following illustrative case: | 


Defendant B, when all employments and engagements are terminable at 
the will of either party, threatens to leave the employ of C, unless C drops 
the plaintiff A or refuses to employ A. C is thus induced to drop A or to 
refuse to employ A.® 


1 See Rideout v. Knox, 148 Mass. 368, 372. 

2 A applies foremployment in C’s factory. B, who has no interest in C’s business, 
gives C $100 on condition that he refuses to employ A. C is thus induced to refuse A 
employment. 

Has not A a primé facie cause of action against B? Must not B show a justification ? 

8 Erle, Trade Unions, 20. 

4 It has been thought that unionist strikers may be justified in paying weekly 
benefits to laborers who have ceased to work for the strikers’ former employer and 
have joined the union, or in paying other laborers to induce them to refrain from tak- 
ing the places just vacated by the strikers. See Everett Waddey Co. v. Richmond, 
etc., Union, 53 S. E. Rep. 273 (Va., 1906), and 18 HARV. L. REv. 432. Cf Lord James 
of Hereford, in Denaby, etc., Collieries v. Yorkshire, etc., Ass’n, 95 L. T. R. 561, 566. 

5 206 IIl. 493. 

® Or suppose that defendant B offers to enter into the employ of C, on condition 
that C refuses to hire plaintiff A; and that C is thus induced to refuse to hire A. 


; 
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It is assumed that the result which followed was the object im- 
mediately desired and aimed at by B. 

Various good justifications for such conduct on the part of B 
can easily be imagined, But our present inquiry is not what would 
constitute a sufficient justification, but whether B is under any 
obligation to prove a justification. Is there a primd facie cause of 
action against B? 

Unquestionably B has a right not to work as well as a right to 
work.! It may be conceded, too, that these rights are in the nature 
of property assets. But are they more so than B’s right to money 
in his pocket? If B cannot use his tangible property as an instru- 
ment of causing desired harm to the plaintiff A, “without any other 
justification than the abstract right to do as he pleases with his 
own,”? can he so use his “personal rights”? Are the rights to 
labor and not to labor so absolute and unqualified that no action 
can ever lie for damage intentionally caused by their exercise 
(damage specifically aimed at and desired by the actor) ? 3 

In some quarters an affirmative answer might be returned to 
these inquiries. It might be said: ‘ No matter if the plaintiff had 
an interest which the law would to some extent recognize and pro- 
tect. The defendant has violated no duty. He has simply been 
exercising an absolute legal right. Hence he has not incurred 
even a primé facie liability, and cannot be called on to justify.” 

We think that the above proposition, supposed to be taken in 
behalf of the defendant, is open to several objections, apart from 
the use of the word “ absolute.” ' 


1. It assumes that, if certain conduct of B does not violate any legal right 
of C, it cannot infringe a legal right of A. 

2. It overlooks the distinction between unconditionally exercising a right, 
and offering to exercise it (or to refrain from exercising it) on condition that 
the offeree shall take action which is intended to produce (and does pro- 
duce) damage to a third person. 

3- It assumes that one who intentionally instigates a second person to 
inflict damage on a third person can escape responsibility by putting the 
instigation in the form of a conditional offer to exercise, or to refrain from 
exercising, a right which he had against the second person. 


What is the right to work or not to work? What are its qualifi- 
cations or limitations? Can a laborer intentionally use this right 


1 See Lord Herschell in Allen v. Flood, [1898] A. C. 1, 138. 
2 See 37 Am. L. Reg, (N. s.) 288. 
8 See Prof. Lewis, in 18 Harv, L. REV. 450, 
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as a lever to induce a second person (a possible employer) to ex- 
ercise Azs right in a manner damaging to a third person, but not 
involving tort or breach of contract on the part of the second per- 
son? That is, can the laborer so use this right without making 
himself primd facie liable to the third person; 2. ¢., without being 
required to show some special justification ?? 

Undoubtedly it is a right as against all the world, against third 
persons as well as against employers, to refrain from entering into 
employment or to quit an employment which is terminable at will, 
without being required to show a special justification and without 
having to answer to the employer for purpose or motive. And this 
may include a right to give absolute and unqualified notice of inten- 
tion to leave, 

It may also include, as against an employer, a right to annex any 
possible condition to an offer to work or to a threat to refrain from 
working. By “right as against an employer” we mean that an 
employer could not maintain an action against a laborer for annex- 
ing such conditions. The employer is not legally damaged by 
such an offer. He is not bound to accept it. As between B and 
C, the person with whom B is directly dealing, it may be true that 
“the right to refuse to deal involves the right to name any terms 
which one pleases, and to refuse to deal except on these terms.” 
C cannot maintain an action against B for insisting on unreasonable 
terms. But “the terms or conditions annexed to an offer may re- 
late to the offeree’s relations to a third person, and [if the offeree 


1 “But it is said that it cannot be unlawful for an employee either to threaten to 
quit or actually to quit the service when not in violation of his contract, because a man 
has the inalienable right to bestow his labor where he will, and to withhold his labor 
as he will. Generally speaking, this is true, but not absolutely. If he uses the bene- 
fit which his labor is or will be to another, by threatening to withhold it or agreeing 
to bestow it, or by actually withholding it or bestowing it, for the purpose of in- 
ducing, procuring, or compelling that other to commit an unlawful or criminal act, 
the withholding or bestowing of his labor for such a purpose is itself an unlawful 
and criminal act. The same thing is true with regard to the exercise of the right of 
property. A man has the right to give or sell his property where he will, but if he 
give or sell it, or refuse to give or sell it, as a means of inducing or compelling an- 
other to commit an unlawful act, his giving or selling it or refusal to do so is itself 
unlawful. ... 

“What the employees [of the defendant companies] threaten to do is to deprive 
the defendant companies of the benefit thus accruing from their labor, in order to in- 
duce, procure, and compel the companies and their managing officers to consent to do 
a criminal and unlawful injury to the complainant. Neither law nor morals can give 
a man the right to labor or withhold his labor for such a purpose.” 

Taft, J., in Toledo, etc., R. R. Co. v. Pennsylvania Co., 54 Fed. Rep. 730, 737, 738. 
The above applies more especially to the first case stated on the next page. 
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accepts and performs the conditions] that may raise a question 
whether such third person has any ground of complaint.” ! 

We think that the right to work or not to work does not include, 
as against third persons, the right to annex any possible condi- 
tion to an offer to work or to a notice of intention to refrain from 
work.2, Suppose that B offers to work for C on condition that C 
commits a battery on A. Could B effectively deny that he insti- 
gated the commission of the battery? Could B escape liability 
to A on the ground that he was merely stating to C the conditions 
on which he was willing to exercise his right to labor or not to 
labor? 

Take another case where the damage suffered by the plaintiff, 
proceeding immediately from the conduct of the offeree instigated 
' by the defendant, has not involved the commission of an actionable 
tort on plaintiff by the offeree (is not such as to form the basis of 
an action of tort by plaintiff against the offeree) : 


B, whose employment is terminable at his will, notifies C that he will 
cease working for C unless C ceases to sell provisions to A; B knowing 
that it is practically impossible for A to seasonably obtain provisions from 
any other source. C thereupon ceases to sell provisions to A, and A suffers 
the pangs of starvation, as B desired that he should. 


The only difference between this latter case and the former one 
consists in the nature of the conduct instigated by the defendant. 
In the first case the conduct induced was unlawful on the part of 
the third person, the offeree. In the second it was not. But this 
distinction does not affect the fact that the act of C in both cases 
was due to defendant’s inducement. Some courts might, perhaps, 
exonerate the defendant in the second case on the ground that the 
act which he instigated was not a tort on the part of the “ insti- 
gatee” (the offeree). But no court could reasonably exonerate 
him on the ground that he did not instigate the act of the 
offeree. 


No doubt a man may abstain from work without being answer- 


able for his intent or motive. He may refuse at his pleasure. © 


1 See 43 Am. L. Reg. (N. s.) 84, 88. 

2 See the recent case of March z. Bricklayers, etc., Union, 63 Atl. Rep. 291 (Conn.), 
stated more fully, ost, under “ Justification.” Defendants refused to handle bricks 
purchased by their employer from the plaintiff, unless plaintiff first paid the union 
$100. Plaintiff paid, and was then allowed to recover back the payment, which 


was regarded as an act of extortion both at common law and under the Connecticut 
statute. 
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There is no general duty which forbids him to abstain. But in 
the case now under consideration, B’s conduct is not merely nega- 
tive; it is not pure non-feasance; it is not simply refraining from 
work, not simply exercising his right to work or not to work. 
His action is positive, affirmative, and on its face of a decidedly 
aggressive nature. He is not merely exercising his right to abstain 
from work. He is attempting to use that right (or rather he is 
threatening to use that right) as a lever to induce C to take action 
damaging to A. 

B has a right to quit C’s employ. C has a right to refuse to 
further employ A. How can the exercise of two independent 
rights by separate persons constitute a tort on the part of either? 
It may be conceded that there can be no action if each exercises 
his own right without inducement from the other. But here B is 
not sued for simply exercising a right which he himself possessed. 
He is sued for inducing another person to exercise a right which 
that other person possessed, and to exercise it to the damage of 
the plaintiff? Indeed B has not been exercising his right to quit 
work. He has, rather, been making a conditional offer to refrain 
from exercising that right; the condition being that the offeree 
shall take action which will cause damage to the plaintiff, and the 


production of such damage being an object specifically desired 
by 


1 “ The general duty is a negative one only, not to do malicious acts. There is no 
general duty which forbids a person to abstain from acts even maliciously; generally 
he may refuse to act at his pleasure.” Prof. Terry, in 20 L. Quar. Rev. 20. 

2 See Mr. Justice Wm. O’Brien, in Leathem v. Craig, Ireland [1899] 2 Q. B. & 
Ex. D. 667, 694. 

8 In March v. Bricklayers, etc., Union, 63 Atl. Rep. 291 (Conn., 1906), stated more 
fully fost, under “ Justification,” Prentice, J., said: “ It is attempted to justify the action 
of the union in its money demand upon the proposition that, as its members had the 
right to decline to handle the plaintiff’s brick, they had the right to waive the exercise 
of that right upon such conditions as they might impose. The proposition is that 
money demanded and obtained as the price of forbearance from the commission of an 
act of injury, even when the commission of that act is held over the man to coerce and 
intimidate him into compliance with the demand, is lawfully obtained, if the threatened 
act was one which the threatener might lawfully do. Such a proposition could often- 
times be used to justify the vilest blackmailer, and is palpably unsound, in that it 
ignores certain elements which may be present to convert the proceeding into a 
wrong or crime.” 

In the case stated in the text, B did not exercise the right of quitting work. He 
“merely used the potential power to exercise it, as a means of depriving” A of employ- 
ment (as a means of preventing C from continuing to employ A). See 10 Case and 
Comment 137. 


For an authority contrary to our view as to a primé facie case, see Clemitt v. 
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In truth the defendant’s right, to work or not to work, is not an 
absolutely unqualified right. He is entitled to freedom in dispos- 
ing of his own labor only so far as the exercise of such freedom on 
his part “can be made compatible with the exercise of similar 
rights by others.”! The defendant’s right is limited or qualified 
by the plaintiff’s correlative right. The defendant is not entitled 
to exercise his right in such a manner as to intentionally and 
unnecessarily prevent the plaintiff from enjoying the plaintiff’s 
right to dispose of 4zs labor. The plaintiff is entitled to have a 
possible employer left reasonably free to deal with the plaintiff. 
The defendant cannot unreasonably interfere with this right of the 
plaintiff. 

Several objections are likely to be urged against the foregoing 
views. 

It will be said that a man has the absolute right to threaten to 
do that which he has a right to do.2, Granted that what you may 
absolutely do you may absolutely threaten to do (give unqualified 
notice of your intention to do). But it does not follow that you 
may conditionally threaten to do it. The right to absolutely refuse 
to work and the right to conditionally refuse do not, as against third 
persons, 2. é., persons other than the employer, stand to each other 
in the relation of the greater to the less. The former does not 
necessarily include the latter. They are distinct from each other; 
_ and the latter may sometimes be the more important and the more 
dangerous right of the two. Some illustrations of the dangers 
have already been given. 

“ May not a man,” it will be asked, “ give reasons for quitting 
work? Cannot he give reasons to his employer without subjecting 
himself to an’ action by a third person?” 

The answer is, that his liability may depend on the intention 
with which he gives the reason. If the so-called “ giving of a 
reason” by B to C is thinly veiled instigation to C to discharge 
A; if it is, in fact, a veiled offer to remain or to return if A is dis- 


Watson, 14 Ind. App. 38 (assuming there that defendants notified the employer of 
their determination to quit unless plaintiff was discharged). 

Our view is also opposed to the opinions of several of the Law Lords in Allen z. 
Flood; taking the facts to be as those Lords then understood them. 

1 See Erle, Trade Unions, 12. ‘ 

2 See Parker, C. J., in Nat’l Protective Ass’n v. Cummings, 170 N. Y. 315, 329; and 
Holmes, J., in Vegelahn v. Guntner, 167 Mass. 92, 107. 

8 See in Allen v. Flood, [1898] A. C. 1, Lord Watson, p. 99, Lord Herschell, 
pp. 130, 139, Lord Shand, p. 166. 
18 
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charged; if it was given with the desire and expectation of bring- 
ing about A’s discharge and has accomplished its purpose, then 
B ought not to escape liability to A on the ground that he has 
simply been giving a reason for his conduct. If B intended to 
thereby cause damage to a third person (now plaintiff), B should 
be put to his justification. Whether the reason was or was not 
volunteered would not be decisive on the question of intention. 
The giving of a reason may be withheld at the moment of leaving 
or giving notice with the idea that it will certainly be asked for, 
and that it will be more effective if given in answer to inquiry.} 
It may further be asked why intention should be made a sub- 
ject of judicial inquiry and a test of liability, when motive is not 
deemed material. Taking the terms “intent” and “ motive” in 
the significations in which they are used in this article,? there is 
good cause for such a distinction. Intent is easier of proof than 
motive. There is much less chance of mistake or prejudice in the 
finding of a jury upon the question of intent than upon the ques- 
tion of motive. ‘“ The field of motives,” says Mr. Bentham, “ is 
an open and ample field for the exercise, not of mendacity only, 
but of bias.”? In civil suits intent is a material issue much more 
frequently than motive. Defendant’s right would be much more 
impaired if he were compelled to litigate the question of his mo- 
tive than if he were compelled to litigate only the question of his 
intention. 
An argument like the following is sometimes advanced: 


An actual strike against the employment of a man' obnoxious to the 
strikers is frequently more effective than a mere threat to strike. But in 


1 During the argument in Allen v. Flood, [1898] A. C. 1, the question was sug- 
gested whether a cook is liable to a butler if she induced the master to dismiss the 
butler by threatening to leave herself if the butler were retained (it being apparently 
assumed that all employments were terminable at the will of either party). Cave, J. 
(p. 36), thought the cook liable in the absence of just cause or excuse. Lord Her- 
schell (pp. 138, 139) thought the cook was not liable, and Lord Shand (p. 166) 
thought her not liable, even though actuated by the motive of personal ill will to the 
butler. In 18 Harv. L. REv. 419, Professor Ames says that the answer depends on 
the motive of the cook, who would be liable, if, having no objection to the butler as a 
companion, she procures his dismissal from pure malevolence. We submit that it 
would depend upon the intent with which she made the threat. The cook had, of 
course, a perfect right to leave the service “even from caprice.” But it does not fol- 
low that she can conditionally threaten to quit; the conditional threat being uttered 
with the specific intention of thereby causing the dismissal of the butler. She should 
be liable in the absence of justification. 

2 See ante, pp. 256, 259. 

8 ; Bentham, Rationale of Jud. Ev., 1827 ed., 145. 
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case of an actual strike there is no action. Why then should a mere threat 
to strike be held actionable ?* 


It is a mistake to assume that there can never be an action in 
the case of an actual strike. Zhe employer may have no action 
against the strikers, if their employment was terminable at their 
own will. But a ¢hird person intended to be damaged, and actu- 
ally damaged thereby, may sometimes have a remedy. If the 
strikers give the fact that the employer has hired A as their sole 
reason for quitting, and they seek no new job, their conduct may 
amount to an offer to return on condition that A is discharged. 
As already suggested, the fact that the reason was not given until 
after leaving would not necessarily differentiate the case in prin- 
ciple from that of a conditional threat to leave. In both cases the 
defendant is using the same “ right,” with the same purpose and 
with the same result. 

If the preceding views are correct, why does it not follow that 
an employer may sometimes have an action against his striking 
workmen, although they have not broken any contract? Suppose 
that workmen whose employment is terminable at the will of either 
party leave their job in such an unfinished condition as to inevi- 
tably entail great loss on their employer C, and that they left with 


the specific desire of causing such loss. Now if B, a third person, 
can sue the workmen when they quit working for C with the spe- 
cific desire of causing B’s discharge, why cannot C, the employer, 
sue the workmen when they quit work with the specific desire of 
causing loss to him (C)? 

The answer is threefold : ? 


First: As against C, the employer, the conduct of the workmen is purely 
negative, a mere nonfeasance. It is the “discontinuance of a service at 
will.” ® 

Second: One party to a contract is not liable to the other for exercising 
his contract right against the other party, no matter how bad his motive. 

Third (perhaps an application of the last proposition): C could have 
protected himself against such action on the workmen’s part. The relation 


1 See 43 Am. L. Reg. (N. Ss.) 94. 

2 It is here taken for granted that the employer has no action against the work- 
men; and such was the decision in Karges Furniture Co. v. Amalgamated, etc., Union, 
165 Ind. 421, 428, 429. See, however, Erle, Trade Unions, 74, apparently tending to 
the contrary view. 

8 See Prof. Ames, in 18 HARV. L. REV. 416, n. 1, as to the “ fundamental distinction 
between a malevolent act and a malevolent non-feasance.” 
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between C and his workmen is contractual; it arises out of contract. C 
could have refused to employ the workmen except under a contract for a 
definite time; in which ,case he would have had a remedy for breach of 
contract if they left earlier.1 Where the relation between the parties is con- 
tractual, the law is slow to give either party a remedy in tort against the 
other for conduct which might have been made the subject of express stip- 
ulation in the contract. But in the present case B, the third person, sus- 
tained no contractual relation to the workmen. He had no opportunity 
to protect himself against them by inserting terms in a contract between 
himself and them ; and hence he has not waived any such right. 


Are, then, striking workmen primé facie liable for all damage 
sustained by third persons, which can be traced to their strike as 
its cause? Must they show a justification for all such damage? 
Our argument does not go so far. We are contending that, 
when they act affirmatively and aggressively, they are prima facie 
liable for damage to third persons which was immediately aimed at 
by them, the specific object aimed at, the very result desired. The 
case may be different as to damage which is merely incidental, 
ithe happening of which might have been expected as an incident 
.of the attempt to accomplish that object. Fall River strikers, who 
exercise their right to quit work, are not liable to Fall River store- 
keepers for loss of trade which is an incidental result of the strike.? 
It is mere non-feasance ‘to cease working in the factory. If, by 
reason of defendants’ ceasing to work, the operation of the factory 
is suspended and a trader thereby loses all his customers, the 
defendants would not be liable (not even, as we think, upon proof 
that this result was intended). But it is a very different matter 
when a trader loses the custom of a mill owner, because of the 
workmen’s threatening to stop work unless the owner ceases to 


1 “Tt is said that the company were in the power of the men because of the busi- 
ness loss to which the withdrawal of the men would subject them. But to what was 
this due, if not to the act of the company themselves in employing these men under a 
contract which either party might any day determine?” Lord Herschell in Allen v. 
Flood, [1898] A. C. 1, 130. 

2 In the efforts of workmen to better their condition, “they may inflict more or less 
inconvenience and damage on others. But these results should be incidental damage 
and inconvenienee consequent on the operation of general rules, lawful in themselves, 
rather than those which follow a specific intent and immediate purpose of injury to 
others in order that good may ultimately come " themselves.” Brown, J., in Purvis 
v. Local, etc., 214 Pa. St. 348. 

8 See Clemitt 7. Watson, 14 Ind. App. 38, vt recovery was denied to a plaintiff 
thrown out of wark by the suspension of business resulting from defendants’ quitting 
work. 
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deal with the trader. In the latter case the conduct of the work- 
men is affirmative and aggressive, not merely negative. 

Thus far we have been discussing cases falling under Class 1, 
namely: Where defendant B uses only his own conduct, or his 
own property, as a lever; and therewith operates directly upon C, 
the possible employer of the plaintiff A. 

We now proceed to cases falling under Class 2, namely: Where 
defendant B uses an outsider (or fourth person) as a lever, where- 
by: he operates indirectly upon C, the possible employer of the 
plaintiff A. 

When is there a prima facie liability on the part of B? 

This will depend upon what the outsider does, and the meth- 
ods whereby B induces him to do it. (It is assumed that the de- 
fendant does not use or threaten to use any means as against 
the outsider which would give the outsider an action against the 
defendant.) 


Subdivisions of Class 2 may now be considered : 

Subdivision (1). Defendant simply persuades outsider to persuade 
employer not to hire plaintiff. 

Subdivision (2). Defendant persuades outsider to threaten to ostracize 
(to withdraw from social intercourse with) employer of plaintiff. 

Subdivision (3). Defendant, by threat of ostracizing outsider, induces 
outsider to threaten to ostracize employer of plaintiff. 


As to subdivisions (1), (2), and (3) under Class 2, we think 
that there is no prima facie liability; the reasons being similar to 
those given in regard to the use of similar methods under Class 1, 
ante. True the case under Class 2 is stronger, in that another 
person is brought into the war; but he is not brought in by 
methods which are likely to produce serious damage in the majority 
of cases. 


Subdivision (4). Defendant persuades outsider to offer temporal in- 

ducement to possible employer of plaintiff; promise of temporal advantage 
_ or threat of temporal disadvantage. . 

Subdivision (5). Defendant by bringing temporal inducement to bear 
upon outsider (promise of gain to outsider or threat of loss to outsider), 
induces outsider to persuade (use simple persuasion on) possible employer 
of plaintiff. 

Subdivision (6). Defendant, by offer of temporal inducement to out- 


sider, induces outsider to offer temporal inducement to possible employer 
of plaintiff. 


278 HARVARD LAW REVIEW. 


Subdivision (7). Defendant, by offer of temporal inducement to out- 
sider number 1, induces outsider number 1 to offer temporal inducement 
to outsider number 2, to offer temporal inducement to possible employer 
of plaintiff. 


As to (4), if we are right in the view heretofore expressed under 
Class 1, there is a prima facie liability here. According to that 
view, what the outsider does here is a tort on his part against 
plaintiff; and the defendant is liable as one who consciously per- 
suades another to commit a tort. 

As to (5), if we are right under Class 1, the defendant has here 
used a tortious method to induce the outsider to influence the 
employer; and hence is liable. 

As to (6), if we are right in our views under Class 1, ante, then 
defendant is liable here on both the foregoing grounds; on the 
reasons suggested as to (4) as well as on the reasons suggested 
as to (5). 

Suppose, however, that we are not right under Class 1; is there 
any other ground on which an action can be allowed in (4), (5), 
or (6)? We think there is. The difference between Class 1 and 
the latter cases is very great. The consequences to the plaintiff 
are likely to be much more serious. An outsider is brought in, 
who would otherwise have remained neutral; and either his action, 
or the method by which the defendant procures him to act, involves 
temporal inducements. At all events an action should lie in (6) 
where doth elements are present; temporal inducement being 
involved both as to the method of bringing in the outsider, and in 
his own action after he enters the fray. And if the action lies in 
(6), then a fortiorz it lies in (7). 

In the cases under Class 1, the defendant influences the conduct 
of only one person, C. The only means or lever used to influence 
that person is a threat as to the future conduct of the defendant 
himself, a threat of loss which would result to C from the conduct 
of the defendant alone. 

In subdivision (6) under Class 2, the defendant influences the 
conduct of two other persons, one of whom is an entire stranger 
to the controversy; and he uses the second to influence the first. 
If he can do this, then he can, as in (7), influence a third person 
to influence the second; or influence an indefinite number in 
succession to influence each other in turn. He can drag the whole 
community into his dispute. 
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Subdivision (8). The temporal inducement offered to possible employer 
of plaintiff (offered either by defendant or by one or more outsiders at 
defendant’s instigation) consists of a threat, not only to cease dealing with 
the employer, but also to cease dealing with any one who deals with the 
employer as to any matter whatever. 


In (8) the inducement used is, in effect, a threat to deprive the 
possible employer of the means of livelihood, to prevent him from 
earning money or from purchasing food. Such a threat can be 
carried out “to the degree of a person being starved.” Whether 
there can be any possible justification for such a threat is a ques- 
tion to be considered later. But that this method of inducement 
is, at least, prima facie tortious seems clear. 


Subdivision (9). The temporal inducement offered to possible employer 
of plaintiff consists in a threat of defendant to order another person to cease 
dealing with possible employer of plaintiff; the other person being one 
who is de facto under defendant’s control, and who would obey the order 
if given by defendant. (Or assume that the order is given and obeyed ; 
and that thereupon the employer discharges plaintiff in order to thereby 
obtain a revocation of the order.) 


Subdivision (9) differs altogether from (1). He who gives a 
positive command which is obeyed cannot then say that he has 
merely persuaded the actor (the recipient of his order). The 
person who thus acts by the hand of another is in law responsible 
for the consequences. He cannot plead that it was wrong or 
foolish in the actor to obey him. That was the precise result 
which he desired. 


The following topics remain to be considered: 

1. Whether the members of a combination are liable for causing 
damage, if a single individual accomplishing the same result by 
the same method would not be liable? 

2. What constitutes a justification? 

3. Whether bad motive operates as a rebuttal of an otherwise 
sufficient justification ? 

Feremiah Smith. 
[Zo be continued. | 
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THE INCOME TAX AND THE CONSTITUTION. 


HE committee of style of the constitutional convention of 
1787 recognized in its famous report three kinds of taxa- 
tion; namely, “direct taxes,” “duties, imposts and excises,” and 
the “capitation tax.” The first and third of these were to be 
apportioned among the various states in proportion to their pop- 
ulation as shown by the census. By a clause which had been 
already adopted and apparently dropped out in this report by 
some accident, and which was thereafter restored by unanimous 
vote, it was provided that the second class should be uniform 
throughout the United States. By a subsequent verbal amend- 
ment, moved on the floor for another purpose and passed without 
debate, the capitation tax came to be classed among the direct 
taxes, although it had been treated separately since an early stage 
of the proceedings of that body, including the report of the com- 
mittee of detail. In the course of debate one prominent member 
asked what direct taxation was, and no one answered him.!_ This 
constitutional question has been debated from time to time ever 
since, apparently settled once, unsettled again, and still remains in 
doubt. 

If we had fuller reports of what was said in the convention, and 
in the various state conventions which followed it, we might know 
better what the various leaders individually understood to be the 
meaning of these tax clauses. Unfortunately the proceedings of 
the main convention, very much condensed at best, are particularly 
meagre on this point. Its proceedings were secret, and it had no 
reporter. Madison has preserved for us an abstract of the occur- 
rences which struck him at the time as important; but one of the 
most significant has been preserved only in a paper by another 
member,? and in an abstract so brief there must be many such 
omissions in matters of detail which would now be of the highest 


1 U. S. Const., Art. 1, §§ 2, 8,9. See 5 Ell. Deb., 2 ed., 379, 451, 503, 543) 545- 

2 The hush word about stamp duties reported by Luther Martin (1 did. 368). Cf 
Madison’s abstract (5 zdrd. 432). Of course it is possible that what Martin reports was 
not part of the formal proceedings; but this would only accentuate the fact that we 
are apt to overestimate the sufficiency of our information about what the framers of 
' the Constitution had in mind, 
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value. Some of the most important of the state conventions are 
reported either by a mere fragment? or not at all.2- Of the few _ 
which are more fully reported, we have naturally more of the ora- 
torical elegances* that were written out and handed to the reporter 
than we have of the actual discussions upon matters of dry prac- 
tical detail,* and while many of the speeches were evidently written 
out or abstracted by the speaker himself, the running debate is so 
badly reported as to be very unreliable as evidence. Probably 
the tax clauses did not convey the same ideas to the minds of all 
who voted upon them (a thing not unnatural when some were pri- 
marily economists, although most were primarily lawyers, and when 
the systems and nomenclature of taxation had always varied so 
radically in the different colonies®). All the different ratifying 
conventions may not have understood these clauses alike in every 
detail. Even in the main convention there were probably com- 
paratively few who thought them out to their logical results, just 
as there were few who thought out what was involved in the power 
to regulate commerce; but it is improbable that the members who 
paid special attention to this subject did not understand each other, 
although it is altogether likely to have been one of those subjects 
which were threshed out during their evening discussions rather 
than upon the floor.’ 

Congress at once, and with the approval of the Washington 
administration, began giving a very wide scope to the “duties” 
clause. At its second session it laid a duty, upon the principle of 
uniformity, upon all country stills at a fixed rate per gallon capa- 
city. This was intended for practical reasons as a substitute for 


1 New Hampshire, Connecticut, Pennsylvania, and Maryland. 

2 New Jersey, Delaware, and Georgia. Rhode Island held no convention. 

3 See, ¢. g., Massachusetts, 2 Ell. Deb., 2 ed., 174. 

4 “ Many questions were asked the honorable gentlemen who framed the Constitu- 
tion, to which answers apparently satisfactory were given. . . . Mr. Parsons considered 
the several charges of ambiguity which gentlemen had laid to the Constitution, and 
with a great deal of accuracy stated the obvious meaning of the clauses thus supposed 
to be ambiguous.” Massachusetts, sid. 101, 104. 

5 Thus it is not at all clear that Jay meant to include specific duties among direct 
taxes, as inferred in 157 U.S. 567 (see 2 Ell. Deb., 2 ed., 381), and I venture to believe 
that Marshall was clearer than he has been made to appear (157 U.S. 567; see 3 Ell. 
Deb., 2 ed., 229, 236). 

6 Report of Oliver Wolcott, Secretary of the Treasury, December 14, 1796 (Annals 
of Congress, 1795-7, 2635-2713); E. R. A. Seligman, Colonial and State Income Taxes, 
10 Pol. Sci. Quar. 221 e¢ seg. 

7 See 1 Sparks, Gouverneur Morris, 282-6. 
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the more usual form of excise upon the manufacture of liquor, but 
was in its essence, like the contemporary English duty on houses, 
a tax upon improvements to real estate. 

In 1794 Congress imposed certain “annual duties and rates” 
upon carriages, whether “ kept by or for any person for his or her 
own use, or to be let out to hire or for the convenience of pas- 
sengers.” Economically, upon the test of shiftableness, the tax 
upon the first class of carriages would be direct, and upon the 
second class indirect. The constitutionality of the law was dis- 
puted particularly by Madison and other leading Virginians; and 
a test case for the recovery of sixteen dollars was made up in 
Virginia for the purpose of obtaining an opinion from the United 
States Supreme Court.’ It was argued early in 1796 before an 
array of judges every one of whom had been a member of the 
constitutional convention of 1787, or of one of the state ratifying 
conventions, or both. To this remarkable body of men was pre- 
sented the precise question whether a duty upon an article of 
personal property kept solely for the enjoyment of its owner was 


1 Act of March 3, 1791, c. 81, § 21. The administration which recommended this 
bill included the president of the constitutional convention, one of the members of its 
committee of detail (Randolph), and one of the members of its committee of style 
(Hamilton). Wolcott thought a tax on houses indirect (Report, 2707, 2709). Nicho- 
las thought the same of a window tax (ééid., 2179), although Gallatin thought not 
(Annals, 1795-7, 1893). This is curious, since Nicholas has been quoted as a believer 
in the broader definition of direct taxes (157 U. S., at 567-8). 

2 1 Stat. at L. 373, c. 32. 

8 Hylton v. United States, 3 Dall. (U. S.) 171. 

* Ellsworth, C. J., who took no part in the decision because he had not heard the 
whole of the argument, but probably contributed to the information of the court, had 
been a member of the convention of 1787 and of the Connecticut convention, had been 
one of the five members of the committee of detail (the others being Gorham, Wilson, 
Randolph, and Rutledge), and had paid special attention to taxation. He had been 
a leader in the first Senate. Wilson, J., is considered to have been one of the most 
influential members of the convention of 1787 (1 Curtis, Const. Hist. of U. S., 642), and 
had spoken for the committee of detail upon this subject (5 Ell. Deb., 2 ed., 432). He 
had also been a leading member of the Pennsylvania convention, and was familiar with 
the French economists (2 ibid. 483). His opinion would have been the most valuable, 
but was rendered at circuit, and has not been preserved. Paterson, J., had been a 
prominent member of the convention of 1787. Chase, J., had been one of the leading 
members of the Maryland convention (2 iid. 549). Chase and Wilson, JJ., had both 
participated in the debates of the Continental Congress upon the tax question (1 idid. 
70, 72, 773 § tid. 39-40, 62, 65, 67). Ellsworth, C. J., and Paterson, J., had been 
members of an early special committee of the convention of 1787 on this subject, and 
the latter had proposed a plan about it (5 did. 191-2, 270-3). Iredell, J., had been a 
member of the North Carolina convention. Ingersoll, for the plaintiff in error, like 
his opponent Hamilton, had been a member of the convention of 1787. 


THE INCOME TAX AND THE CONSTITUTION. 283 


or was not a direct tax.! Of the arguments only a fragment sur- 
vives, five pages representing a three-hour discussion for defendant 
in error by Alexander Hamilton, who had acted on the committee 
of style in 1787, and had recommended the tax under considera- 
tion as Secretary of the Treasury. He argued that direct and 
indirect taxation had no settled legal meanings; that by the test 
of shiftableness this tax would be part direct and part indirect, 
which would be absurd; that by the prevailing political economy 
taxes upon lands are called direct and all others indirect, because 
“all taxes fall ultimately upon land, and are paid out of its prod- 
uce, whether laid immediately upon itself, or upon any other 
thing”; that a rule must be adopted which would not involve 
“ preposterous consequences”; that this tax would in the British 
statutes be an excise; and that “ where so important a distinction 
in the Constitution is to be realized, it is fair to seek the meanings 
of terms in the statutory language of that country from which our 
jurisprudence is derived.”? All the judges concurred in holding 
the tax to be constitutional, although not apportioned; that it was 
“within the power granted to Congress to lay duties”; and this, 
among other reasons, because it was not a tax that could be prac- 
tically apportioned, and because it would be a duty within the 
definition in Great Britain, “from whence we take our general 
ideas of taxes, duties, imposts, excises, customs, etc.” 8 

In five cases arising after the civil war the fundamental question 
was discussed at great length before the Supreme Court, whose 
then members reached unanimously the conclusion that the prin- 
ciple of this early decision applied to the case of a general income 
tax upon real and personal property, and that such a tax was 
therefore to be classified as a duty and levied under the rule of 
uniformity, and need not be apportioned among the states in 


1 It was in fact a fictitious case. Hylton conceded that he kept one hundred and 
twenty-five chariots exclusively for his own personal use, more than then existed in 
Virginia, but no more than thought necessary to the jurisdiction of the court. 

2 Works of Alexander Hamilton, Lodge’s ed., vii., 328-33. See CEuvres de Turgot, 
1844 ed., i., 394, 396, 417. Turgot, then a high authority, thought that there were only 
three possible forms of taxation; the direct on lands, the direct on persons (capitation 
tax), and the indirect tax. The latter included the tax on the profits of money or of 
industry. Adam Smith’s work is quoted by the court, but is less likely to have 
influenced the convention than the writings of Locke and the French economists. It 
was not reprinted in America till 1789. Smith had his own idea of an indirect tax, 
not subject to the test of shiftableness (3 Dall. (U. S.), at 180). 

8 3 Dall. (U. S.), at 174, 175, 181. 
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accordance with their population! In the Scholey case, which 
related to a succession tax upon real estate, the court stated that 
an income tax could not be distinguished in principle from a suc- 
cession tax. In the final Springer case the principle was applied 
to a general graduated tax upon individual incomes, the minimum 
income bearing the highest rate of tax under the law then before 
the court being $10,000. These cases were elaborately argued, 
and in deciding the last one the court announced its conclusion 
“ that direct taxes, within the meaning of the Constitution, are only 
capitation taxes, as expressed in that instrument, and, taxes on 
real estate.” 2 

These were war taxes, and had been repealed long before the last 
of these decisions. A few years after them, however, Congress was 
faced with a deficit in the treasury which was caused by the recent 
assumption of expenses that were a legacy of the war.’ The party 
controlling the House of Representatives, accepting the theory 
that the prevailing taxes on consumption bore especially hard 
upon the smaller incomes, undertook to make up the deficit with 
a compensatory duty upon the larger ones. In order to avoid the 
constitutional objections that were threatened, the new income tax 
law was drawn so as to follow closely the lines of the earlier ones, 
and to come clearly within the decisions that had sustained them; 
and for this reason proposed improvements in administration were 
rejected. The law took effect August 28, 1894. On December 22 
the attack upon it began. A bill was filed in the Supreme Court 
of the District of Columbia to restrain the Commissioner of Inter- 
nal Revenue from collecting the tax. The case was argued ably 
and elaborately for the complainant, but dismissed on January 23. 
It is notable that counsel felt obliged by the previous decisions to 


1 Pacific Insurance Company v. Soule, 7 Wall. (U. S.) 433 (1868) ; Farmington vz. 
Saunders (the cotton tax case, affirmed by a divided court without opinion); Veazie 
Bank v. Fenno, 8 Wall. (U. S.) 533 (1870); Scholey v. Rew, 23 Wall. (U. S.) 331 
(1874) ; Springer v. United States, 102 U. S. 586 (1880). The first of these concerned 
a tax on the total net income of certain classes of corporations. The argument that 
this included rents and to that extent indirectly reached the land, in the case of cor- 
porations which drew part of their income from land, was brought before the court 
(Brief of W. O. Bartlett, cited at 7 Wall. (U. S.) 438). 

2 102 U. S., at 602. 

8 The deficit for the fiscal year 1894 was $69,803,260.58, of which $12,100,208.89 was 
due to the sugar bounties, which were repealed. The payments under the new Pension 
Act of 1890 were $57,900,173.54. The total civil war pension amounted to $140,000,000. 

* Some amendments were made by the Senate introducing large exemptions whose 
effect was not passed upon by the court. 
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concede that the law did not impose a direct tax,! and to base his 
attack solely upon the uniformity clause of the Constitution. At 
about the time of the argument of this case, two more were com- 
menced. These were cases to which neither the United States 
nor any of its officers were parties. They were stockholders’ suits 
brought in New York against certain trust companies, for the pur- 
pose of restraining the latter from paying the new tax upon their 
incomes.” The theory of the suits was ingenious, but it was 
believed by the government that it was too fictitious to be enter- 
tained by the courts. For the bills did not even aver that the 
defendants intended to pay the taxes without protest, and as to 
taxes paid under protest there is a well-settled remedy by action 
at law against a solvent defendant, so that no irreparable injury 
can be anticipated. They came up rapidly, however, by means of 
pro forma rulings, thus losing the very important advantage of a 
rehearsal in a lower court, and were advanced for hearing at an 
early day; and in the very complex legal, political, and financial 
situation at the moment, it was not felt advisable by the govern- 
ment, notwithstanding the many disadvantages to which it was put 
by insufficient notice and by its position as a mere amicus curiae, 
to urge any delay, or any objections which might seem to the 
public technical, or to do more than perform its duty to the court 
by calling attention to the fact that these New York suits appeared 
to it to be moot cases. Meanwhile the case first begun was hurried 
through the local Court of Appeals ® and was directed to be argued 
with the other two.4 The government rested upon the earlier deci- 
sions as to the directness of the tax,® devoting its main attention to 
the question of uniformity. A singular result ensued. The court 
decided by a vote of six to two that so much of the duty as in- 
cluded rents and income from real estate was void as a direct tax. 
It stood equally divided as to whether this invalidated the whole 
act; as to whether a tax upon income of personal property was 


1 Moore vw. Miller, 5 App. D. C. 413, 417. The bill was filed by Shellabarger & 
Wilson, a firm both of whose members were leaders at the Washington bar, and by 
Senator Edmunds. After the direct tax point was contested in New York the con- 
cession was retracted. 

2 Hyde v, Continental Trust Co., filed January 11, 1895; Pollock v. Farmers’ Loan 
& Trust Co., filed January 19, 1895. 

8 5 App. D. C., at 434-5. 

* There were strong objections to the procedure in this case also. It was never 
decided, but ultimately dismissed by the appellant (163 U. S. 696). 

5 Argument of Attorney-General Olney, pp. 4-5. 
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direct; and as to whether any part of the tax, if not considered as 
a direct tax, was invalid for want of uniformity. It unanimously 
held that income from municipal bonds must be excluded. It 
directed a decree for complainant “ in respect only of the voluntary 
payment of the tax on rents and income of the real estate” and of 
municipal bonds.!. The complainants immediately moved for a 
rehearing on the theory that the rents were inseparable from the 
rest of the income, that the tax was a unit, and that if the rents 
could not be included the whole tax was therefore void. The gov- 
ernment joined in the request for a rehearing, and upon the 
oral argument squarely conceded its grounds to be correct. The 
direct tax question was then for the first time argued on both sides 
upon its original merits. A full bench attended, although for the 
ninth judge his attendance was expected by him to be, and proved 
to be, his death warrant. He sustained the government’s conten- 
tion. Of the two judges whose previous position had been conceded 
by both sides to be untenable, one now gave full adhesion to the 
government’s position, while the other changed in the contrary 
direction. The net result was a complete overthrow of the tax by 
a vote of five to four.? 

It is not the plan of this article to comment upon the advisability 
of a court’s reversing its own previous decisions upon a point of 
political controversy, or upon any of the other subjects which were 
discussed in the dissenting opinions, and so extensively also in the 
periodical literature of the time. Something, however, of interest 
to the profession seems to remain to be said upon three points: 
whether the direct tax question is an open one; what, if so, are 
its original merits (for these the four dissenting judges refused to 
consider) ; and, if it is desirable that the controversy be ended by 
a constitutional amendment, what amendment should be made. 

So far as the income tax decisions of 1895 may have been based 
upon any economic definition or reasoning, they have been over- 
ruled by the succession tax cases of 1900.8 If the test of shiftable- 


1 Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429, 586. The separability of 
the rents was not suggested in the bills of complaint, but was a point raised in the 
brief and argument. It had never been raised in the litigations over the civil war 
revenue laws, but on the contrary the tax had been regarded as a unit (Memphis 
R. R. Co. v. United States, 108 U. S. 228, 234). 

2 158 U.S. 6or. 

8 Knowlton v. Moore, 178 U.S. 41 (1900). This is true even as to the matter of 
the municipal bonds. Murdock v. Ward, ibid. 139. This case, it seems to me, answers 
the argument based upon the Attorney-General’s concession at 158 U. S. 630. If the 
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ness be the true one, neither form of taxation is less direct than 
the other. Neither can be shifted by the taxpayer to anybody 
else! Apart from the element of shiftableness, a succession tax 
is direct in a much more positive sense than is a general income 
tax. The latter is a tax upon the net income which the individual 
received during the next previous year. Part of that income, if 
not all of it, is gone and spent. Unless the income of the person 
taxed is derived entirely from investments, and unless there has 
been no change in those investments, the property from which 
the tax, if at all, will be collected is not the property whose prod- 
uce was an element in estimating its amount. Moreover, gross 
income bears so little proportion to selling value, and from gross 
income there must be so many deductions in arriving at the 
amount of a tax on net income, that the amount of such a tax 
would bear usually no proportion to the valuation of any property 
owned by the taxpayer, even if the income tax were a tax measured 
by the sum of the net incomes of the taxpayer’s various properties, 
added to his net earnings; but even this ‘ast is not true, for he 
deducts his outgo by reason of indebtednesses which did not arise 
from his property and had no relation to it or to his profession. 
In short, the property from which all or a part of his income for 
the past year may have been derived is not theoretically or always, 
even in the case of a man living on his property and earning 
nothing, either the measure of the tax or the fund out of which 
it is eventually paid. A succession tax on the other hand is 
measured by the valuation of certain property at a particular 
moment, and is collected by impounding that particular property 
or its proceeds. The federal succession tax was not in theory, 
like similar taxes laid by the states,? a condition attached to the 
granting of a privilege; for the privilege of succeeding to the 


income tax is a unit, the interest on municipal bonds cannot be traced and deducted. 
If it is not a unit, it is not a true income tax. The writer was informed that Jack- 
son, J., did not agree with the decision at 157 U. S. 583 as to the municipal bonds, but 
the point was not argued on the rehearing. He, and others of the judges, did not 
admit the correctness of the concession that the income tax then before the court was 
a unit. 

i This is generally assumed to be the economic test, but was not that of the early 
economists, and is generally abandoned as valueless by their present-day successors, 
who recognize no distinction between direct and indirect that could be made the basis 
of a practical system of taxation. Other unshiftable taxes now laid under the rule of 
uniformity, and sustained by the Supreme Court, are those on state bank circulation. 
2 United States v. Perkins, 163 U. S. 625; Matter of Lansing, 182 N. Y. 238, 248. 
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property of a decedent is granted by the state, not by the nation. 
The succession tax was distinguished from the income tax by 
calling it a duty or excise, laid by the United States upon the 
exercise of this privilege.! Calling a tax an excise, however, does 
not change its economical definition or its practical operation or 
its essential nature. The distinction is verbal. But a legal rule 
which can be avoided by a mere form of words is not really based 
upon public policy.2. Taxes which were admittedly unconstitu- 
tional as laid have been in the past sustained by the insertion 
of such a clause as that the tax, however measured, was upon 
franchises and not upon property. Suppose that a future income 
tax law,’ varying perhaps slightly in its substantial provisions 
except in the absence of deductions from income, should recite 
that it was laid as a duty or excise upon the past net income as a 
unit, and should be defended upon the analogy of the excise upon 
successions and upon corporate franchises, and the court should 
be faced with the question whether the insubstantial distinction 
between this new law and the law that was overthrown in 1895, or 
the other insubstantial distinction between the new law and the 
succession tax law that was sustained in 1900, should prevail; — 
the power of the nation to supply its treasury in time of stress 
depending upon the result. It is easy to perceive that the court 
would not hastily decide to refuse a consideration of the new law 
upon the merits. 

If the new law were taken up for consideration upon the merits, 
the first question considered would be the relative weight to be 
given to the various income tax decisions of the past. The court 
would be faced with a problem which has never faced it before; 
namely, whether one series of decisions should be given greater 
weight because they were unanimous upon the point involved, and 
because one of them was substantially contemporaneous with the 
Constitution itself, and was enunciated by men who were witnesses 
as well as judges as to the meaning of the words used in that in- 
strument, or whether another decision should be given greater 
weight because it was later in point of time, and was regarded by 


1 178 U.S., at 83. 
_ ® Jessel, M. R., in Bellairs v. Bellairs, L. R. 18 Eq. 510, 516. ° 

8 People v. Home Insurance Co,, 92 N. Y. 328, affirmed 134 U. S. 594, construing 
an amendment re-enacting a tax law with insertion of the words “as a tax upon its 
corporate franchise or business,” and following Hamilton Co. v. Massachusetts, 6 Wall. 
(U. S.) 632. See also Murdock v. Ward, 178 U. S., at 146-8. 
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five out of the nine judges then comprising the court as distinguish- 
able from the earlier ones, or as overruling them. On the one hand 
it will be urged that all of these decisions alike are in the past; 


that there is no presumption in favor of the correctness of a de- 


cision at one time in the past as against a decision at another time 
in the past; that greater weight is given to contemporaneous con- 
struction of an instrument than to the construction of a century 
later; that a unanimous decision, say thirty years old, is more 
weighty than the opinion of the odd judge in a divided tribunal 
fifteen years old; that the conditions surrounding the litigations 
of 1895 were not those best calculated to produce a correct result ; 
that the prevailing opinions of that year should be given only the 
weight due to the distinguished jurists who uttered them, and should 
-be treated rather indeed as minority opinions in the general ex- 
amination of all of the utterances of the court during more than a 
century upon the general subject. It would be said that our con- 
stitutional development should not be arrested, much less put back, 
by an accident, and that the vote of the odd judge in a five to four 
decision is but an accident! Qn the other hand, if it be true that 
the confidence of the people in the judiciary was weakened in 
1895 by an overruling of earlier decisions upon a point of political 
controversy in a time of political excitement, and that the logical 
and probable result of such a course would make the Constitution 
so plastic at all points in the hands of the contemporary judges 
that each new party in power would feel charged with the duty of 
providing a court that would sustain its own proposed legislation, 
then it would be urged that this loosening of the distinction be- 
tween the legislature and judiciary would become much more 
imminent if the court, however unwise it may have been at the 
last occasion, should for a second time reopen a political contro- 
versy, even to restore the Constitution as originally defined. The 


problem is a difficult one, from whichever side it be viewed, one as _ 


to which a lawyer would hesitate either to express his own opinion 


1 “ A decision made by but five judges against four dissentients, the nine having been 
selected without the slightest foreknowledge of the problem which is to be submitted 
to them for solution, is but an accident. Mr. Justice A dies in February instead of 
March. President B appoints his successor. Had he lived a month longer, President 
C would have appointed his successor, the case of Smith wv. Jones would be decided 
the other way, and the future course of history be changed. We have banished the 
lottery from ordinary life, but we retain it among the most powerful instruments of 
legislation.” 2 Colum. L. Rev. 79. 
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or predict that of the court, and one with which lawyers hope that 
the court will never be faced. 

Whether the judges of 1796 were right in declaring a duty upon 
the use of personal property not to be a direct tax within the 
meaning of the instrument which they had helped to frame, whether 
their successors of 1880 were right in holding that a general duty 
upon net incomes was for the same reason not a direct tax within 
the meaning of that instrument, is a question which will always be 
interesting in itself even if it be deprived of practical importance 
by constitutional amendment, because it is a question of history as 
well as of law. Indeed the prevailing opinion of 1895, so far as it 
is not shaken by the later decisions, seems to me to be based upon 
a purely historical line of reasoning, whose acceptance by the ulti- 
mate verdict of historians I think a matter of doubt. Upon matters 
as to which the Supreme Court of the United States was as nearly 
. as possible equally divided, a confident expression of opinion would 
be presumptuous in any one, and especially in one who took part 
in the litigation. His function is rather to call attention to the 
various phases of the case, and leave others to follow up his sug- 
gestions. If the contemporary understanding of the tax clauses of 
the Constitution comes ever under complete investigation accord- 
ing to the recognized canons of historical criticism, a vast amount 
of material will be found on file in the income tax cases of 1895; 
but it will probably not be found complete. Probably no question 
of such difficulty and importance was ever presented with so little 
time for preparation. Upon the part of the complainants a con- 
siderable number of quotations, favorable to their view, from the 
controversial writings and private correspondence of the statesmen 
of the eighteenth century were submitted, and some of this was 
incorporated into the prevailing opinions. These quotations were 
as far as possible investigated by the government, but time did not 
permit of any considerable independent search for such material, 
although some was added both by the government and by the > 
judges.’ I think it especially a matter of doubt whether the future 
critic will agree with the majority of the court as to the relative 
weight to be given to the various classes of historical evidence con- 
sidered; and he will claim the right to an independent judgment, 


1 The petition for rehearing was filed April 15. The court set the application for 
May 6, and then directed that the argument proceed forthwith. The case was decided 
May 20 (158 U. S. 601, 605-7). 
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‘because the ascertainment of an eighteenth century definition is 
more peculiarly a matter of history than of law. I think that in 1 
balancing them against the practical construction given to the | 
Constitution by the Washington and Adams administrations, and 
against the Hylton case, he will give less weight to the fragments ! 
of half-reported debate in the state ratifying conventions. Giving 
them any weight at all is an exception to the rule which excludes 
even stenographically reported debates upon the passage of a law, 
because for various reasons they are so apt not to represent the 
general consensus of opinion in the legislature as to its meaning.? 
Not only is the reporting so unsatisfactory? but an examination | 
into the details of the Constitution was not primarily the business | 
before these state conventions. They could and did propose 1 
amendments, but the main purpose of the men who were most 
familiar with the Constitution and most interested in procuring its 
adoption was to get it through the state conventions with as few 
amendments as possible, and therefore to let sleeping dogs lie. 
Thus it was intended to give Congress the power to levy stamp : " 
duties, but members were desired to say as little as possible on 
this unpopular subject,’ and if fully reported Ellsworth observed 
this precaution in his explanation to the Connecticut convention.* F 
The debates in these conventions, so far as reported, were generally 
on broad lines, and so far as taxation was concerned were occupied 
with the discussion of the principal taxes with which the minds of i 
the delegates were familiar, without stirring up the question what ] 
taxes might. conceivably be laid in addition. The same is to be : 
said of such controversial writings as the Federalist, which was | 
published for a present purpose, and was not written consciously 1 
to be a permanent classic. 

In taking up the discussion it is to be borne in mind that we are 
studying the terminology of the eighteenth century, and must use 
with caution any definitions framed by courts or text-writers of a 
century later.2 In this connection we must remember that no in- 


1 Aldridge v. Williams, 3 How. (U. S.) 9, 24; United States v. Trans-Missouri 
Freight Ass’n, 166 U. S. 290, 318. The reasons are explained by Story, J., in Mitchell 
v. Great Works Milling Co., 2 Story (U. S.) 648, 653; Field, J.,in Leese v. Clark, 20 
Cal. 387, 425; County of Cumberland z. Boyd, 113 Pa. St., at 57. 
2 P, 280, supra. 
3 Luther Martin’s Report to the Maryland Legislature (1 Ell. Deb., 2 ed., 368). 9 
4 2 ibid. 191-6. q 
5 158 U.S., at 686, 699. But see pp. 622, 630, 631. 
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come tax in the present sense of the phrase, that is, no tax on net 
incomes or even on gross incomes by actual computation, had yet 
been laid, so that the delegates are not to be presumed to have 
had it in mind at all. England had only laid a specific duty on 
salaries and pensions. The colonies and states had, some of them, 
in assessing all property for purposes of taxation, included the 
appraised value of one’s profession or trade in the assessment list, 
while the valuation of property was often reached by calculations 
based upon an estimate of the value of its annual user} 

It will be noticed in the judicial opinions of 1796, as in the ar- 
gument of Mr. Hamilton at the bar of the court, that they dis- 
cussed two different distinctions: first, between direct and indirect 
taxation; and second, between direct taxes on the one hand, and 
duties, imposts, or excises on the other. Indirect taxation is not, 
however, mentioned in the Constitution itself, and nothing in the 
Constitution requires us to give it a legal definition. The other 
distinction is the only one to be found in that instrument. 
The distinction between direct and indirect taxation belongs, or 
belonged (if it is obsolete), to political economy, not to law. 
Political economy was then in its infancy. Some statesmen, 
Hamilton and Wilson as well as Morris, were familiar with the 
new speculations. But most of the leaders in the convention 
of 1787 were primarily lawyers, who naturally looked at consti- 
tutional language from a lawyer’s point of view. These would 
look first at the colonial and state laws of their own homes, and 
secondly at those of Great Britain, ‘‘ whence we take our general 
ideas of taxes, imposts, excises, customs, etc.,”2 and with which 
they were then, more than their successors are now, familiar. The 
first would give no definitions upon which all would agree.2 The 
second would. I think that they meant by taxes those things 
which in the English statute book were then called taxes, and that 
they meant by duties those things which in the English statute 
book were then called duties,‘ although endeavoring not very suc- 
cessfully to identify the latter class of impositions with those which 


1158 U.S., at 701. Seligman, #¢supra. Probably this is the tax to which Sedg- 
wick was referring in 1794 as “on property and income generally.” His colleague 
Dexter so understood him (157 U.S., at 568). 

2 P. 283, supra. 

Wolcott, ut supra. Seligman, supra. 

4 If this view be correct, there was no misunderstanding between Hamilton and the 
Supreme Court as to the point that he was arguing, as supposed at 158 U. S. 626. 
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the new science of political economy was then classifying under 
the head of indirect taxation.! 

In Great Britain the words “tax” and “ duty” had had legal defi- 
nitions for a century, exclusive of each other, settled and unvarying 
in their statutory use. A tax was laid upon all property, or upon 
all real property, at a valuation, and always by a rule of apportion- 
ment.2_ The only “tax” in actual use was the general land tax. 
Everything that was not a tax in this restricted sense was a duty. 
No duties were laid by any system of apportionment. All were 
laid by a rule of uniformity. This unvarying distinction in terms 
in the statute book cannot have been accidental, and must have 
been familiar to lawyers. Editions of the English statutes were 
not uncommon in the American law libraries. Pickering’s edition 
came down to 1761 and was printed in 1764 and afterwards con- 
tinued from that time. This contained the entire text of each act 
laying a new tax or duty, and contained by title the acts continu- 
ing without change the taxes or duties previously levied. The 
whole subject had been one of great prominence during the years 
immediately preceding the Revolution, and the act most discussed 
was the one levying stamp duties affecting real as well as personal 
estate. Our lawyers were then also familiar with the Commen- 
taries of Blackstone, which had been published in 1765 and have 
been said to have received a wider circulation here than at home. 


His use of words is careful and accurate. His analysis showed 
clearly that among duties technically so called were duties 
upon houses and windows, upon conveyances of land, and upon 
salaries. I can find no foundation for the contention, ‘sustained 
in the prevailing opinion of 1895,° that income taxes have been 


1 I confess to some difficulty in understanding the majority theory in 1895 as to 
what indirect taxes were a century earlier supposed to be. Stress is laid upon Fisher 
Ames’ remark that an indirect tax falls “not upon the possession but upon the use” 
(157 U. S. 569; 158 éid. 624, 625), but that sustains the minority view (158 U. S. 
665-9, 693, 702). Reference is also made to Adam Smith (157 U.S. 559; 158 U.S. 
627), but he also applies the words “direct ” and “ indirect” rather to the method than 
the subject of taxation, considering that the same subject may be taxed either directly 
* or indirectly (Wealth of Nations, Rogers’ ed., ii., 453). Finally, it is said, what was de- 
cided in the Hylton case “‘ was, then, that a tax on carriages was an excise, and, there- 
fore, an indirect tax” (158 U. S. 627), although it fell entirely on Hylton if the case 
stated in the pleadings was correct (p. 283, n. 1, supra). This is precisely the theory 
for which the government contended. 

2 There was no capitation tax, which therefore had no place in the British classifi- 
cation. This may explain why the committees of detail and style in the convention of 
1787 gave it a class by itself. 

8 157 U.S., at 572. 
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always classed by the law of Great Britain as direct taxes, ex- 
cept the opinions, cited by the court, construing the British 
North America Act of 1867.1 These throw no light upon the 
intent of our statesmen of eighty years before. The earlier English 
taxes described by Blackstone? were succeeded by the general 
Act of 1689,° which was apportioned in 1692 among the different 
counties, cities, and boroughs, and was continued as an appor- 
tioned tax by annual statutes until 1798, when Pitt made the tax 
perpetual, There was at first some collection of this tax from 
personalty, but it speedily became a land tax and nothing else.* 
The apportionment was very unfair from the start,> and the dis- 
parity of course grew worse as time went on. It was collected by 
officials known as the “commissioners of the land tax.” The 
title of the statute after 1703 remained in a substantially unvarying 
form as follows: “An Act granting an aid to Her Majesty by a 
land tax to be raised in the year [blank].” When made perpetual 
in 1798,° it was still referred to as the “land tax.” Besides this 
apportioned tax there was another system of taxation, applicable 
to real as well as to personal property. This was a system of 
uniformity, and the imposts were unvaryingly called duties. Thus 
we have in 1696 the “ Act for granting to His Majesty several rates 
or duties upon houses for making good the deficiency of the clipped 
money.”’ Pickering’s Abstract of 1764 says of this: “ Duties to 
be charged on inhabitants. Commissioners for the land far 7 & 8 
W. III, c. § to execute this for the first year.”. We still have the 
same terminology in the statute of 1765, “ for repealing the several 
duties upon houses, windows, and lights,” etc.;*® a statute which 
established a uniform duty on dwelling-houses in England of three 
shillings, and in Scotland of one shilling, with a graduated scale 
of duties on windows or lights. In three statutes the house duties 
were classed with the “duties upon coal, culm, and cynders.” ® 
The famous Stamp Act of 1765 did not purport to lay a tax at all, 
but a “stamp duty.”!° What has sometimes been called the first 
income tax law was the statute of the elder Pitt of 1758 “ for grant- 


1158 U.S., at 631. 
8: Wm. & M., c. 20. 
* 1 Dowell, Hist. of Taxation in Eng., 51-3. 


2 1 Bl. Com. 308-12. 


5 Jbid., 109. 6 38 Geo. III, c. 5. 
7 7&8 W.III,c. 18. As to the phrase “rates or duties,” cf an act of 1794, supra, 
p. 282. 
8 6 Geo. IIT, c. 38. ® 8 Anne, c. 4; 3 Geo. I, c.8; 5 Geo. I, c. 19. 


10 5 Geo, III, c. 12. 
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ing to His Majesty several rates and duties upon offices and pen- 
sions, upon houses, upon windows or lights,” etc.! This statute 
consistently referred to its own exactions as “ duties,” although it 
referred to “the last assessment of the land Zax,” that is, the assess- 
ment of 1692, and confided its execution to “the commissioners 
of the land ¢ar.”? The first general income tax law was the 
younger Pitt’s famous statute of 1799,’ three years after the Hylton 
case. This also levied “rates and duties” upon incomes, whether 
they “shall arise from lands, tenements, or hereditaments” or “from 
any kind of personal property or other property whatever or from 
any profession,” etc. 

One of the things that is peculiarly striking about these clauses 
of the Constitution is the small amount of discussion which they 
apparently provoked at the time, a feature which would seem to 
indicate both a general recognition of the meaning of the terms 
used, and that that meaning was one which led to results satis- 
factory to all. The only uniformity of meaning, as has been just 
stated, is to be found in the British statute book. If the words 
were used in that meaning, the general acquiescence in the result 
would be at once explained. It would show that the delegates did 
not worry about whether a tax on any particular subject of taxa- 
tion would be regarded as a direct tax or a duty, because the Con- 
stitution was not understood to be binding the nation beforehand 
in any particular as to the selection. The evil feared was a com- 
bination of seven states, perhaps the seven small ones, to over- 
assess the property, or lay discriminating duties upon the products, 
of the other six. The remedy was to prevent any apportionment 
of taxes otherwise than by the rule of population, and to prevent 
any levying of duties by a rule which should differ between one 
state and another. It would show a common understanding, tacitly 
assumed by everybody, that direct taxes must necessarily, ex vi 
termini, be laid by some rule of apportionment, so that the only 
question was what the rule of apportionment should be; while 
duties, imposts, and excises must as necessarily be levied without 
apportionment, so that the only question was whether they should 
be uniform throughout the United States, or whether Congress 
should be allowed to levy special duties in particular localities. 


1 31 Geo. II, c. 22. 
2 See also Mr. Pitt’s Consolidated Fund Act of 1787, 27 Geo. III, c. 13. 
8 39 Geo. III, c. 13. 
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In other words, the former would be the general property taxes 
laid according to a general valuation, while the latter would include 
those on specific property, together with stamp duties, license 
duties, business duties, and duties on salaries and pensions. Taxes 
invented in the future (and the general income tax is one of these) 
would be left to be classified in the future. 

Apportioned taxes have turned out a failure. They are difficult 
enough to assess within the limits of a state, and under control of 
a state board of equalization. They have been tried by the nation,} 
and each trial was a failure. The last direct tax levied was paid 
back again. There will probably never be another. Whatever 
taxes are levied in the future will be levied under the rule of uni- 
formity. If we are to amend the Constitution, a matter now so 
often discussed, we should not try to tinker it by introducing a 
specific exception to a broken down general rule.. Amendments 
to the Constitution should conform to its main plan. They should 
be drawn on broad lines, and not introduce a multitude of special 
cases. If the apportionment clause is to be touched at all, it is 
as easy to repeal it altogether. If there are any taxes that ought 
to be left to the states (and a general tax upon all property at a 
valuation, a tax which necessarily involves an apportionment in 
order to avoid variations in the rate of assessment, is one of these), 
the constitutional amendment should distinctly specify them and 
simply state that the nation is not to levy them. All taxation 
not forbidden should be permitted, and it should all be uniform 
throughout the land. 

Edward B. Whitney. 


New York. 


1 157 U.S., at 572-3. 
2 Act of March 2, 1891, c. 496. 
% See Marshall, C. J., in McCulloch v, Maryland, 4 Wheat. (U. S.), at 407. 
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THE RIGHT OF BAILEES TO CONTRACT 
AGAINST LIABILITY FOR NEGLIGENCE. 


ETWEEN the law of bailments as it stands today and as it 

stood at the ancient common law is fixed a wide and remark- 
able gulf, whose broad expanse is bridged only by the ever- 
increasing influence through the centuries of the law of contracts. 
The object of this article is to trace the progress of the law of 
bailments through the past and to study its present status, for the 
purpose of prophesying its probable future and discovering the 
direction it ought to take. . 

In the earliest English law there is some question whether the 
liability of bailees, including common carriers and others pursuing 
common callings, was that of insurance, or simply that of responsi- 
bility for negligence. Justice Holmes maintains that the liability of 
all bailees was that of insurance, and that the present so-called 
common law liability of common carriers and innkeepers is a 
fragmentary survival of the earlier law in regard to all bailees. 
Professor Beale defends the theory that at first bailees in general 
were liable only for negligence, and that the special liability of 
common carriers as insurers was established not even by the case 
of Coggs v. Bernard,! but by the case of Forward v. Pittard.? 
A middle theory holds that, according to the early law of England, 
all bailees pursuing a common calling were liable for some particu- 
lar loss as insurers, but only common carriers were absolute insurers, 
and then not until the time of Lord Holt aud Lord Mansfield; that 
all bailees were liable in trespass and detinue (and therefore guasz 
insurers) when they had a cause of action over against the wrong- 
doer; that after the origin of the writ of trespass on the case 
bailees were also liable where they had undertaken to do some- 
thing (asswmpsit) and were guilty of misfeasance; and that later, 
through the confusion of the growing principles of contract with 
the old principles of tort they were liable for a mere omission as 
well. But, whatever theory be adopted, it is certain that some 
time in the history of the common law, by custom and public policy, 


1 2 Ld. Raym. 908. 217. 
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all bailees became liable both for positive acts of misfeasance 
(negligence ?) and for strict neglects, and that some exceptional 
bailees were made absolute insurers except for the acts of God 
and the public enemy.! 

These common law doctrines, as found in their advanced form, 
were inherited by the commonwealths of the United States.? 

We start, then, with this common law liability of bailees,— a 
liability imposed by the sound public policy of the ages, for 
this it was which created the duty on the part of those who re- 
ceived property belonging to others to keep it with diligence and 
return it or deliver it over at the end of the bailment. Indepen- 
dently of the agreement of the parties the law indicated where men 
should not be negligent. This marked the climax in the develop- 
ment of the principles of tort law so far as the subject of bailments 
is concerned. To use the language of evolution, it was the per- 
fection of a species. From that time the law worked along 
another line, for the development of the species of contract in 
bailments. While in early English history, therefore, bailments 
was regarded as a tort subject and the duties of the relation were 
created by law independently of the agreement of the parties, it 
was soon realized that asswmpsit was not the legitimate field of 
torts. The subject of contracts was made distinct and character- 
istic by the successive actions of debt, covenant, and assumpszt, and 
further and further invaded the territory of bailments and carriers, 
until now it is natural to ask whether there is longer left in bailments 
and carriers any law of torts. Ye; it has not been supplanted. 
Its application is sometimes simply co-ordinate with that of con- 
tracts, sometimes still exclusive of contracts; but always, in the 
absence of agreement, there continues to rest upon the bailees of 
the different classes the general duty, created by the common law, 
to exercise slight, ordinary, or high diligence, or to insure, as the 


1 Holmes, The Common Law, 164-205; 11 Harv. L. Rev. 158-168; Coggs v. 
Bernard, 2 Ld. Raym. 909; Doorman v. Jenkins, 2 Ad. & El. 256; Schiells v. Black- 
burne, 1 H. Blk. 158; Vaughan v. Menlove, 3 Bing. N. C. 468; Handford v. Palmer, 
2 Brod. & Bing. 359; Searle v. Laverick, L. R. 9 Q. B. 122; Calye’s Case, 8 Coke 32; 
Forward v. Pittard, 1 T. R. 27; Story, Bailments, § 332. 

2 Tracy v. Wood, 3 Mason (U.S.) 132; Eldridge v. Hill, 97 U. S. 92; Preston v. 
Prather, 137 U. S. 604; Spooner v. Mattoon, 40 Vt. 300; Thompkins v. Saltmarsh, 
14 Serg. & R. (Pa.) 275; Wood v. McClure, 7 Ind. 155; Commercial Bank z. Martin, 
1 La. Ann. 344; Stewart v. Western, etc., Co., 4 Biss. (U. S.) 362; Cutler v. Bonney, 
30 Mich. 259; Black v. Chicago, etc., Co., 30 Neb. 197; McPadden v. Central, etc., 
Co., 44 N. Y. 478. ; 
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case may be. So that, ordinarily, a bailor may elect to sue in 
either tort or contract. This is right. It registers the common , 
opinion as to the diligence such parties ought to exercise, and 
where they have not particularized as to the diligence they desire, 
it prevents the parties from escaping from all diligence. Every 
man owes a duty to every other not intentionally, or negligently, 
to injure him.! 

But a more difficult question concerns us here. Granting that, 
in the absence of particular agreement, the tort duties still survive, 
if the parties so desire; can and should they be allowed by con- 
tract to lay aside all these tort duties and themselves determine 
just what their duties, rights, and liabilities to each other shall be? 

x Answering the first half of the question, so far as English law is 
~ concerned, although there are very few cases involving gratuitous 
and ordinary bailees, and the difficulty of tracing the development 
of the freedom of contract is consequently enhanced, yet there is 
no difficulty in knowing what the final outgrowth of the develop- 
ment has been. All liability for negligence may be excused. To 
that extent the parties may make any terms they desire.” 

In the United States the history of the growth of the power of 
contract, like that of all other branches of the law, reveals a condi- 
tion of strange perplexity. Every possible holding here finds an 
exponent, a champion. While, as in England, most of the in- 
stances of contract encroachments occur in connection with the ex- 
ceptional bailments, doubtless because of the greater anxiety to get 
away from the more stringent common law liability there, yet the 
few existing cases on the unexceptional bailments cannot be styled 
harmonious. Almost unanimously it is held that bailees may 
increase the duty which they would otherwise be under, but to 
what extent they may decrease that duty is not clear. However, 
if the expression “ gross negligence’ be understood to include 
only wilful acts, probably a majority of the courts in the United 
States hold that the parties to the bailments under consideration 
may substitute for the common law any liability they may agree 
upon, except to excuse fraud, or wilful wrongdoing, or to violate 
any positive prohibitions of law. This would allow them to stipu- 
late against liability for negligence in any degree.® 


1 Holmes, The Common Law; Pollock & Maitland, Hist. of Eng. Law; Bigelow, 
Torts; State v. Chew Muck You, 20 Ore. 215. 

2 Walter v. Railroad, 2 E. & B. 750; Van Toll v. Railroad, 12 C. B. (N. s.) 75. 

8 Lee v. Baldwin, 10 Ga. 208; Marks v. New Orleans Cold Storage Co., 107 La. 
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This doctrine is squarely held by New York, but the other courts 
which have passed upon the question have said "they would not 
permit exemptions from liability for “ gross negligence.” Yet, in 
spite of the fact that literally negligence is negative and should 
exclude the idea of wilfulness, from the way the various tribunals 
have employed the words “gross negligence” and the general 
thought running throughout the context where they are found, it 
seems as though they had in mind some overt act of wilfulness; or 
bad faith, or fraud. Otherwise all distinction between the different 
bailments would inevitably be abolished. How>could there be 
any justification for allowing borrowers, pledgees, and hirers of the 
different classes to narrow their obligations so as to be liable only 
for gross negligence, and not allowing depositaries and mandataries 
to change their liability in any particular? There is none. The 
courts could not have meant to announce such a principle. The 
different degrees of diligence, “high,” “ ordinary,” and “slight,” 
are simply the degrees of diligence which the ordinary prudent 
man would exercise if he were.a bailee of that particular class, and 
any failure to exercise that is negligence. Hence it is submitted 
that the courts do not intend sometimes to uphold a contract 
against negligence and at other times not; that negligence in this 
connection is not capable of division; and that what the courts 
mean by their exception is wilful, wanton, reckless, or criminal 
acts, which they call “ gross negligence,” though strictly not negli- 
gence at all. If this is their true meaning, these decisions in our 
country are in harmony with the English and continental holdings. 
If it is not their meaning, the statement above as to the weight of 
authority in the United States is not correct.! 

But, whatever uncertainty there may be as to the actual position 
of the courts, there is no uncertainty in the mind of the writer as 


172; Conway Bank v. Am. Ex. Co., 8 Allen (Mass.) 516; Smith v. Library Board, 58 
Minn. 108 ; Gashweiler v. Wabash, etc., Co., 83 Mo. 112; Wells v. Porter, 169 Mo. 252; 
Kinney v. Central Railroad, 32 N. J. L. 407; Dale v. Lee, 51 N. J. L. 678; Alexander 
v. Greene, 3 Hill (N. Y.) 9, 7 Hill (N. Y.) 533; Hollister v. Nowlen, 19 Wend. (N. Y.) 
234; Wells v. Steam. Nav. Co., 8 N. Y. 375; Moeran v. New York, etc., Co., 59 N. Y. 
Supp. 584; Nat. Cash Reg. v. Callais, 84 N. Y. Supp. 166. Contra, Lancaster v. 
Smith, 62 Pa. St. 47. See also Memphis, etc., Co. v. Jones, 39 Tenn. 517; Direct 
Nav. Co. v. Davidson, 74 S. W. Rep. 790; Kimball v. Rutland, etc., Co., 26 Vt. 247 ; 
Story, Bailments, §§ 19, 22, 31, 32, 66, 1822, 238; Lawson, Bailments, § 13; Schouler, 
Bailments and Carriers, § 20 ; Hutchinson, Carriers, §§ 14, 40. 

1 Omaha, etc., Co. v. Chollette, 33 Neb. 143; Stringer v. Alabama, etc., Co., 99 Ala. 
397; Kentucky, etc., Co. v. Gastineau, 83 Ky. 119; Louisville v. Filbern, 6 Bush 
(Ky.) 574. 


to what ought to be their position. Progress among men has ever 
been from status to contract. It is the common judgment of man- 
kind that it is best for the individual and the race to have freedom 
of contract indulged so far as possible. Therefore I maintain that, 
on general principles, parties should be allowed freedom of con- 
tract here, and thus contract for exemption from liability for negli- 
gence if they desire. Of course, if there is any rule of public 
policy that would be violated, this should not be allowed. But is 
there any rule of public policy which would object to contracts of 
this kind by ordinary bailees, — that is, those pursuing avocations 
not affected with a public use or interest? The duties and obliga- 
tions of these bailments cannot be thrown upon the bailees without 
their consent, and this being so, if they do consent to assume the 
duties, why should they not have the right to determine the nature 
of the same in every respect, and their responsibility for neglect 
thereof? It is true that such a contract might be a bad one for 
one of the parties, but so any contract that may be made is liable 
to be. Public policy does not yet forbid bad bargains. On the 
other hand, does it not seem like a harsh rule which, in addition to 
the gratuitous care of property, will make a depositary and man- 
datary liable for even gross negligence in spite of the stipulation of 
the parties? For the moment we will consider only the question 
of contracting against negligence, not including wilful and wanton 
acts, but using the term in its appropriate sense, in the words 
of Mr. Cooley, “the failure to observe for the protection of the 
interests of another person that degree of care, precaution, and 
vigilance which the circumstances justly demand, whereby such 
other person suffers injury.” Public policy forbids only such con- 
tracts as are opposed to the public will, or tend to subvert the 
public welfare, like those tending to immorality, or to deprive the 
public of the services of citizens, or to influence the public service, 
or to interfere with public justice. A contract of the kind under 
consideration bears no resemblance to any of these. It has no 
tendency to be injurious to the public, or against the public good; 
nor would any principle of public welfare or morality be infringed. 
It would seem as though there could be but one answer to a ques- 
tion of this sort, and that is that public policy makes no objection 
whatever, as found in either legislation or common law, for the 
contract is concerned only with the property rights of the individ- 
uals to the contract. Public policy is in its nature uncertain and 
incapable of being defined with exactness; and where the contract 
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is not prohibited by constitution or statute the extension of the 
principle should be carefully guarded.} 

So much for the contract aspect of the subject. Let us now look 
at its tort aspect. Here the argument from analogy is equally 
strong, for so far as the allowance of exemptions from liability is 
concerned the principles of the tort of negligence ought not to be 
different from those of other comparable torts. In other torts, it 
is well established, consent is always a good defense to an action. 
More than this, consent is even sometimes a defense to criminal 
prosecution. This is on the principle that that to which a person 
consents is not esteemed in law aninjury. Volenti non fit injuria. 

in a suit, or indictment, for false imprisonment, if it can be 
shown that the act was done with the consent of the party com- 
plaining, that is a complete bar to all proceedings. In an action 
for slander, or libel, all that the defendant need show by way of 
defense is consent to publication; even an agreement to accept an 
apology is sufficient® The principle was well established at the 
common law that a tenant could protect himself against an action 
for waste by a contract “without impeachment of waste.”* To 
an action of trespass, acquiescence, special contract, or leave and 
license, was always such justification as to defeat recovery.® In the 
same way consent is a complete defense to a suit for conversion,® or 
nuisance,’ or an assault and battery, unless the latter amounts to an 
injury to the public as well as to the individual, as in case of breach 
of the peace, when public policy renders the consent illegal. 

Likewise, in the English and some American courts, it has been 
held that by an express contract, or an implied one, a servant may 
release his master from all liability to the servant, where statutes 


1 Egerton v. Brownland, 4 H. L. Cas. 1; Printing, etc., Co. v. Sampson, L. R. 19 
Eq. 462, 465; Teal v. Walker, 111 U.S. 242; United States v. Trans-Missouri, etc., 
Co., 70 Fed. Rep. 201; Peterson v. Christiansen, 26 Minn. 377; Houlton v. Nichol, 
93 Wis. 393. 

2 Floyd v. State, 12 Ark. 43; Berry v. Adamson, 6 B. & C. 528; Ellis v. Cleveland, 
54 Vt. 437. 

3 Lane v. Applegate, 1 Stark. N. P. 97; Boosey v. Wood, 3 H. & C. 484; Schoupflin 
v. Coffey, 162 N. Y.,12. 

* Garth v. Cotton, 1 Ves. 524; Bowles’ Case, 11 Coke 82 6. 

5 Low w. Nettles, 2 Bailey (S. C.) 447; Windle v. Crescent, etc., Co., 186 Pa. St. 
224; Lambert v. Robinson, 162 Mass. 34. 

6 Powell v. Hoyland, L. R. 6 Exch. 67 ; Powers v. Klenzie, 15 Mont. 177. 

7 Burkam v. Ohio, etc., Co., 122 Ind. 344; Woodward v. Seeley, 11 Ill. 157; White 
v. Manhattan, etc., Co., 139 N. Y. 19. 
8 State v. Beck, 1 Hill (N. Y.) 363; O’Brien v. Cunard, etc., Co., 154 Mass, 272. 
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have not expressly forbidden it; although, if public policy were 
ever going to speak, it ought to be here, because of the interest 
which the state has in the servant as a citizen, who ought to be 
guarded from danger. But such a contract may be made either 
before the employment begins, or afterwards, or after the i injury, if 
based upon sufficient consideration. 

If consent is allowed to destroy a person’s cause of action in all 
the foregoing torts, why not in the case of the tort of negligence? 
And if consent will destroy the tort liability, where is the logic for 
the objection to a contract destroying, modifying, or supplanting 
that tort liability ? 

It should be noted at this point that in the illustrations herein- 
before referred to the consent and the contracts have affected only 
the parties thereto. The moment they affect third parties public 
policy steps in and declares them illegal, so that any contract to 
get a person to commit any of the torts enumerated would be void, 
whether the tort was negligence, or assault, or battery, or slander, 
or libel, or waste, or false imprisonment, or malicious prosecution, 
or conversion, or nuisance, or trespass. An agreement which con- 
templates a civil wrong to a third person is illegal. 

In conclusion, then, it is my judgment that in the bailments of 
deposit, mandate, commodatum, pledges and pawns, and the ordi- 
nary hirings, all the bailees should be allowed to exempt them- 
selves from liability for negligence, whether it be called “ slight,” 
“ ordinary,” or “gross,” unless prohibited by special statutory enact- 
ments, provided that is the plain meaning of the contract; and as to 
exemption from liability for other acts than those which are negli- 
gent, the general principles of torts, as indicated above, should be 
applied. However, up to the present time, all that we can say is 
that the cases in New York, England, and some other foreign 
countries, where the civil law has more influence, have gone as 
far as this. But the great majority of the holdings in this country 
lean in this direction, and the law of bailments has not yet reached 
its final form; so that, judging by the direction of its change and 
progress in the past, it may be prophesied that some time in the 
future it will be allowed to bailees of these classes to make as broad 


1 Otis v. Penn. Co., 71 Fed. Rep. 136; Western, etc., Co. v. Bishop, 50 Ga. 465; 
Fulton, etc., Co. v. Wilson, 89 Ga. 318; Purdy v. Rome, 125 N. Y. 209; 20 Am. & Eng, 
Enc. 156. 

2 Scott v. Brown, L. R. 2 Q. B. 724; Woodstock, etc., Co. v. Extension, etc., Co., 
129 U. S. 643; W. Va. Trans. Co. v. Pipe-Line Co., 22 W. Va. 600. 
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contracts as those referred to above, and to limit their common law 
liability of tort on the same principles as all other tort-feasors. 

When we come to common carriers, innkeepers, and other 
bailees affected with a public interest, a different question confronts 
us. In regard to these two considerations may enter. One is the 
fact that a public interest may be involved. These occupations 
and enterprises may involve the safety of the lives of the citizens 
of the state, reasonableness of rates, unjust discriminations, and 
other matters affecting the general public in addition to the private 
parties who may make the contract. The other consideration 
follows from this. Because of these public interests the public has 
a right to control and regulate the businesses and to restrict the 
freedom of contract. In other words, public policy applies here as 
it did not in the other bailments. In guarding these public inter- 
ests, in England and in this country from the time of its earliest 
colonization, it has been the immemorial law that the public has a 
right to regulate stage lines, ferries, hackmen, railways, wharf- 
ingers, auctioneers, innkeepers, bakers, millers, and the like, and 
in so doing to fix a maximum charge for services rendered, accom- 
modations furnished, and articles sold, although as to some of them 
the public had conferred no franchise. This law of the ages has 
been reaffirmed and recognized by the Supreme Court. of the 
United States! With especial force should this right be applied to 
those monopolies which have the breath of life breathed into them 
by legislative act and have vested in them the power of eminent 
domain to take private property for their use, which under our 
Constitution must be for a public purpose. But the right of the 
public to regulate is not restricted to these enterprises, but applies 
to all affected with a public use. Under this principle the right of 
regulation has been invoked against water companies, cotton 
presses, general warehouses, street railways, canals, ferries, toll 
roads and bridges, wharves, telephones, telegraphs, gas companies, 
tolls of mills, salvage of logs, etc. 

This makes a great distinction between bailees whose business is 


1 Munn 7. Illinois, 94 U. S. 113; Budd v. New York, 143 U.S. 516. 

2 Spring Valley v. Schottler, 110 U. S. 347; Delaware v. Stockyards, 45 N. J. Eq. 
50; Buffalo, etc., Co. v. Buffalo, 111 N. Y. 132; Perrine v. Canal Co., 9 How. (U. S.) 
172; Parker v. Railroad, 109 Mass. 506 ; Covington v. Sanford, 164 U. S. 578 ; Ouacheta 
v. Aiken, 121 U. S. 444; Mayo v. Tel. Co., 112 N. C. 343; Toledo v. Gas Co., § Oh. 
St. 557; State v. Edwards, 86 Me. 102; West Branch z. Fisher, 150 Pa. St. 475; 31 Am. 
L. Rev. 655. 
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affected with a public interest and those whose business is not thus 
affected. Where in the one case it might not be against public 
policy to permit contracts to exempt them from liability for negli- 
gence, in the other case it might be directly opposed to public 
policy. Where in the one case public policy would favor the 
principle of freedom of contract, in the other case it would be op- 
posed to that principle for the reason that the public is a third 
party to all such contracts and has interests therein which must be 
protected. Bearing this distinction in mind, let us proceed to con- 
sider the question whether these exceptional bailees should be al- 
lowed to limit their liability for negligence. If the interests of the 
public could be as fully protected and safeguarded in this way as 
any other, I suppose all will admit that the best rule would be 
that permitting such bailees as great freedom of contract as other 
bailees. What rule, then, will best conserve the interests of the 
public? 

The true reason for the extraordinary common law liability of 
common carriers and innkeepers for the safety of goods was the 
possibility of collusion, of combining with thieves against those 
trusting them. In the early days of the law this was a very great 
possibility and probability, but at the present time the reason has 
ceased to exist. The reason for the rule having fallen, should not 
the rule itself fall? This argument may have force as applied to 
innkeepers, but, owing to the nature of the business of common 
carriers, it is perhaps to be admitted that as to them there are new 
reasons for the extraordinary liability, as now modified, which are 
as strong as the old reason.! : 

The course of the law of innkeepers has been much the same 
as that of other bailees. After a period of development their ex- 
traordinary liability for the goods of a guest and their ordinary 
negligence liability for the safety of the person of the guest were 
established as their common law liability. From the time of the 
establishment of this rule the tendency of the law has been toward 

breaking it down by permitting limitations on it. But in this 
process, while some of the changes have been wrought out by the 
allowance of notices and special contracts of the parties, most of 
the limitations have been those resulting from statutory enact- 
ments. By analogy it is reasonable to suppose that at least as ex- 
tensive contract limitations would be allowed to innkeepers as have 


1 Story, Bailments, §§ 464-467’; 1r Harv. L. Rev. 158; 30 Am. L. Rev. 767. 
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been allowed to common carriers (their common law liability being 
less). But, ordinarily by statute, they can escape liability for 
goods by posting notices only when the goods have not been de- 
posited with them for custody as required by the notices.? 

The Roman law made livery-stable keepers insurers and classed 
them with innkeepers and carriers, but the English law has refused 
to apply the doctrines to livery-stablers; nor are warehousemen, 
or other bailees affected with a public interest, insurers. Only inn- 
keepers and common carriers are made approximately insurers. 
But whatever reasons for this liability exist today, they apply with 
the same force to these other public bailees as to innkeepers, and 
it would seem as though the rule ought to be relaxed in the one 
case or made more rigid in the other. 

The history of the right of common carriers to contract against: 
liability for negligence discloses a strange variety of holdings, both 
in the case of common carriers of goods and of passengers, for the 
similarity of principles and the fact that the same parties are 
generally engaged in both occupations sanction their treatment 
together. In general, as in the bailments heretofore considered, 
there has been an ever-increasing tendency, more marked here 
than in any other bailment, to allow special contracts to take the 
place of the common law liability. Little by little there has been 
a gradual breaking away from the harsh common law principle 
which made common carriers insurers except for the acts of God 
and the public enemy. Their common law liability itself has been 
lessened by the admission of other exceptions to it, where the loss 
resulted from the inherent nature of the goods or live stock, public 
authority and act of the shipper. But special contract exemptions 
have worn still further into the common law liability. In this 
manner common carriers have been allowed to determine the time 
of delivery of goods and the route of transportation, to exempt 
themselves from loss by fire, breakage, leakage, etc., when not due 
to their neglect, to limit the time to present claims and the amount 
recoverable in case of loss, to impose conditions and restrictions 


1 Dawson v. Chamney, 5 Ad. & El. 164; Richmond z. Smith,8 B. & C. 9; Pinkerton 
v. Woodward, 33 Cal. 557; Bodwell v. Bragg & Bro., 29 Ia. 232; Berkshire v. Proctor 
et al, 7 Cush. (Mass.) 417; Fuller v. Coates e¢ a/., 18 Oh. St. 343; McDaniels v. 
Robinson, 26 Vt. 316; Story, Bailments, § 486; Rev. Stat. of Ill. 1903, & 71, § 2; 
Rev. Stat. of Me. 1903, c. 29, § 7; Comp. L. of Mich. 1897, §§ 5315, 5316; Rev. Stat. 
of Mass. 1902, 862, 863; Rev. Stat. of Minn. 1905, § 2810; Rev. Stat. of N. Y. rgo1, 
1744, 1746. 
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on passengers, and in a word to do anything that did not excuse 
negligence, until at last even the question of permitting them to 
contract against responsibility for the results of their negligence 
has arisen. One th rock of this question the courts have split 
asunder.} 
So far as English common carriers are concerned, early glimmers q 
of the right to establish by contract the liability they should be | 
under are found as far back as Southcote’s case,? where it was 
hinted that such a carrier might have provided against liability. In 
Morse v. Slue® it was said he “ might have made a caution.” In 7 
later cases it was held that by a hotice brought home a common 7 
carrier could create a special acceptance, which, except for mis- q 
feasance, would control his liability in every respect. By the Land q 
Carriers’ Act of 1830 this notice feature was practically abolished, ' 
but the rule was still recognized that by a special contract the 
carrier could stipulate against liability for any loss, where there q 
was no wilful wrongdoing, whether it related to goods or passen- q 
gers, and whether it was caused by his negligence or not. The ; q 
Railway and Canal Traffic Act was then passed, and by this it was 4 
provided that any agreement limiting a carrier’s liability must be 
signed by the shipper and be adjudged by a court to be just and 
reasonable; but if these conditions are met a common carrier may 
‘make a contract which will excuse him from liability for all negli- 
gence, though not for wilful wrong.! 

Hence it is seen that, by the law of England, common carriers; ' 
like all other bailees, may by contract do away with all of their ei 
common law liability except that which may be called their pure 
tort liability for positive wrongdoing. i 

The English rules are followed in Canada, Scotland, Germany, | 

Italy, and in some of the states in our own country.® 


1 Hart v. Pennsylvania, t12 U. S. 331; Liverpool v. Phenix, 129 U. S. 397 ; Express - 
Co. v. Caldwell, 21 Wall. (U. S.) 264; Boylon v. Hot Springs, 132 U. S. 146; Louis- 4 
ville v. Sherrod, 84 Ala. 178; Duntley v. Railroad, 66 N. H. 263; Graves v. Lake 
Shore, 137 Mass. 33; O’Malley v. Great Northern, 86 Minn. 380; U. S. Express v. 
Backman, 28 Oh. St. 144; Richmond z. Payne, 86 Va. 481. 
2 4 Co. 84. a 
8 1 Vent. 238. ] 
4 Gibbon v. Paynton, 4 Burr. 2298; Forward z. Pittard, 1.T. R. 27; Nicholdson 2. 
Willan, 5 East 507; Smith v. Horne, 8 Taunt. 144; Chippendale v. Lancashire, 12 
L. J. C. B. 22; Manchester v. Brown, 8 App. Cas. 70; Hinton v. Dibbin, 2 Q. B. 646; | 
McCawley v. Furness, L. R. 8 Q. B. §7; Blake v. Great Western, 31 L. J. Exch. 346. a 
5 The Glengoil, etc., Co. v. Pilkerton, 28 Can. Sup. Ct. 146; Bicknell v. Grand . 
Trunk, 26 Ont. App. 431; Henderson v. Stevenson, L. R. 2 H..L. 470 
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The extreme holding in the United States is that permitting the 
absolute change and extinguishment of the common law liability 
by contract, if the parties so desire and agree. This view is taken 
practically only by the jurisdiction of New York. In that state the 
pendulum has swung to both extremes. At first it was held that a 
common carrier could not by contract or otherwise evade the duty 
thrown upon it by the common law; but after a period of develop- 
ment and expressions of opinion by the federal Supreme Court 
the courts of the State of New York swung back to enforce any 
contract the parties might see fit to make, provided the lan- 
guage of the contract is plain and distinct, though by his wilful 
wrongdoing the carrier may render himself liable for breach of 
contract.! 

The theory of the New York court is that the contract between 
the shipper or passenger, on the one side, and the carrier, on the 
other, is purely a private one, with which the public has no concern, 
and that public policy is satisfied by holding the carrier bound to 
carry under his common law obligation if the shipper or passen- 
ger insists upon it and will pay the regular freight or passenger 
rate. 

Next in liberality are.some holdings exempting the carrier from 
liability for negligence to one riding ona free pass, or to an express 
messenger, or sleeping-car agents, — the entering wedge for the free 
pass decisions, so far as the United States Supreme Court is con- 
cerned, having been driven in the express messenger cases.2_ This 
rule, of course, refers to only a part of the carrier service. 

The gext most liberal holding, followed by some courts, is that 
permitting the common carrier by contract to provide against all 
liability, except for injury occasioned by fraud or gross negligence, 
whether to goods or passengers, provided there is a reduction in 
the freight or passenger rate to constitute a consideration for the 
agreement; and it is a question whether with these decisions should 


1 Gould v. Hill, 2 Hill (N. Y.) 623; Nelson v. Hudson, etc., Co., 48 N. Y. 498; 
Keeney v. Grand Trunk, etc., Co., 47 N. Y. 525; Cragin e¢ al. v. New York Central, 
st N. Y. 61; Gleadell v. Thomson ¢¢ a/., 56 N. Y. 194; Bissell v. New York, etc., Co., 
25 N. Y. 442; Ulrich v. Railroad, 108 N. Y. 80. 

2 Baltimore v. Voight, 176 U. S. 498; Northern Pacific, etc., Co. v. Adams, 192 
U. S. 440; Griswold v. New York, etc., Co., 53 Conn. 371; Blank z. Illinois, 182 Ill. 
332; Rogers v. Kennebec, etc., Co., 86 Me. 261; Quimby v. Boston, etc., Co., 150 
Mass. 265; Bates v. Old Colony, etc., Co., 147 Mass. 255; Brewer v, New York, etc., 
Co., 124 N. Y. §9; Muldoon z. Seattle, 10 Wash. 311; Russell v. Pittsburg, etc., Co., 


157 Ind. 305; 6.Cyc. 579. 
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not also be placed those permitting exemptions from liability to 
persons riding on free passes. 

The New Jersey decisions, though to be classed here, allow com- 
mon carriers to contract against the negligence of their agents and 
servants but not against their own negligence, a position demolished 
as long ago as the case of Railroad v. Lockwood, supra, where the 
court pointed out that a common carrier is an artificial being which 
can act only through agents and servants, and if it should be al- 
lowed to relieve itself from the negligence of one class of servants 
it should from the negligence of others. Such reasoning is on a par 
with the recently advanced argument by analogy that the state 
should proceed against the property of. a corporation, instead of | 
trying to hold its officers personally liable, for analogy would re- 
quire that, instead of being tied up and held idle, the property be 
made to produce something for the state, as criminals are made 
to do.? 

In the cases which sustain the foregoing gross negligence excep- 
tion, there arises again the question of the meaning of the term. If 
the courts really mean negligence, the epithet is technically a mis- 
nomer; if they mean acts which would constitute some other 
tort, that is another matter entirely. If the latter interpretation 
were adopted, all the cases thus far considered could be harmonized 
and placed in one and the same category, namely, the cases al- 
lowing exemptions from negligence of all kinds, all except gross 
negligence and all in the cases of express messengers, sleeping-car . 
agents, and persons riding on free passes. If this interpretation is 
not correct, and I hardly think it would be acceptable to the courts 
which have used the language, the cases cannot be harmonized. 
The confusion here is analogous to that discovered in the unexcep- 
tional bailments. ji 

But, even though the cases permitting these contracts against 
negligence could be harmonized, aside from the free pass doctrine, 
the great majority of the courts in this country, up to this time, 
have declared against the right of common carriers to make con- 


1 Northern Pacific, etc., Co. v. Adams, 192 U. S. 440; Boering v. Railway, etc., Co., 
193 U.S. 442; Cooper v. Raleigh, etc., Co., 110 Ga. 659; The Southern Express v. 
Barnes, 36 Ga. 532; Illinois Central v. Read, 37 Ill. 484; Toledo, etc., Co. v. Biggs, 85 
Ill. 80; Wabash, etc., Co. v. Browne, 152 III. 484; Higgins v. New Orleans, etc., Co., 
28 La. Ann. 133; Wilson v. Shulkin, 51 N. C. 375; Muer v. Chicago, etc., Co., 5 S. D. 
568; Amas, etc., Co. v. Railroad, etc., Co., 67 Wis. 46; Black v. Goodrich, 55 Wis. 
319. 

2 Kinney ¢¢ a/. v. Central Railroad, 32 N. J. L. 407. 
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tracts exempting themselves from liability for negligence, in any 
degree, whether in the carriage of goods or of passengers. _ It is 
true that a majority of our courts support the right of common 
carriers to liniit their liability to parties riding on free passes, either 
absolutely or except for gross negligence; but there is some oppo- 
sition to this doctrine, in either view, manifesting itself in Alabama, 
Iowa, Minnesota, Missouri, Pennsylvania, and Texas, sometimes on 
common law grounds, sometimes in statutory enactments, and the 
free pass cases anyway can be differentiated, made an exception, 
and upheld on the ground that public policy would discourage the 
issuance of such passes.” 

The reasons given for the majority holding are, in the carriage 
of goods, (1) the inequality in the position of the contracting 
parties. The carrier enjoys a guasi monopoly, and though the 
shipper can always insist upon the common law liability or avoid 
an unfair contract if procured through duress or fraud, yet his 
remedy is so vexatious and tedious that in the long run the carrier 
would gain the advantage and be able to set the public at defiance. 
(2) These companies are in the nature of quasi-public institutions, 
discharging some of the sovereign functions which appropriately 
belong to the state, and therefore they owe a duty to the public 
which they cannot avoid by private contract any more than other 
public officials. In the carriage of passengers the reason for the 
rule of the majority is the interest which the state, as pavens patria, 
has in the life and health of its citizens. 

We have admitted that if it were a purely private matter between 
the shipper or passenger and carrier, as the New York courts 
maintain, absolute freedom of contract would be the best rule. 
Granting the public interest, it may be urged in favor of freedom 


1 Railroad v. Lockwood, 84 U. S. 357; N. J. Steam. Co. v. Mer. Bank, 6 How. 
(U. S.) 344; York Co. v. Central Railroad, 3 Wall. (U. S.) 107; Baltimore vz. 
McLaughlin, 73 Fed. Rep. 519; The South, etc., Co. v. Henlein e¢ a/., §2 Ala. 606 ; Cali- 
fornia, etc., Co. v. Railroad, etc., Co., 113 Cal. 329; Camp wv. The Hartford, etc., 
Co., 43 Conn. 333; Rose v. The Des Moines, etc., Co., 39 Ia. 246; Kallam v. U. S. 
Express, 3 Kan. 198; McCoy v. Erie, 42 Md. 498; Illinois, etc., Co. v. Crudup, 63 
Miss. 291; Hull v. Railroad, 41 Minn. 510; Graham & Co. v. Davis & Co., 4 Oh. St. 
362; Piedmont, etc., Co. v. Railroad, 19 S. C. 353; Franham v. The Camden, etc., Co., 
55 Pa. St. 53; Railroad v. Gilbert e¢ a/., 88 Tenn. 430; So. Kan., etc., Co. v. Burgess, 
92S. W. Rep. 189; Virginia, etc., Co. v. Sayers, 26 Gratt. (Va.) 328. 

2 Mobile v. Hopkins, 41 Ala. 486; Rose v. Des Moines, etc., Co., 39 Ia. 246; Jaco- 
bus v. St. Paul, etc., Co., 20 Minn. 125; Starr v. Great Northern, etc. Co., 67 Minn. 
18; Bryan #. Missouri, etc., Co., 32 Mo. Ap. 228; Camden v. Bausch, 7 Atl. Rep. 731 ; 
Gulf v. McGowan, 65 Tex. 640. 
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of contract to relax and modify the strict rule of responsibility that 
it would enable carriers to reduce their rates of compensation 
(surely a public benefit), and if this did not lead to the introduc- 
tion of new evils, against which it is the policy of the law to guard, 
it is of course an end to be sought.! But the danger of leading in 
other serious evils is very great, wellnigh inevitable. The condi- 
tion of our carrier service is bad enough under existing conditions ; 
a relaxation of liability which would tend to make it more careless, 
more unobliging, more dangerous, would be intolerable. Again, it 
may be claimed, a common carrier ought not to be made an in- 
surer without the rights of an insurer; that the only resemblance 
his business bears to the insurance business is his liability; and 
that it seems especially harsh and unjustifiable to hold the common 
carrier liable for the frauds perpetrated on the consignor by third 
parties? The answer to this objection is that, if it is necessary to 
protect the interests of the public, the public, without other reason, 
has a right to impose even such a liability as a condition to the 
exercise of the carrier's franchise. 
4 In view of all these considerations and of the methods by which 
at the present time common carriers must carry on their business, 
it seems to me it is against public policy to allow a common carrier 
to contract away its liability for negligence either in the carriage of 
goods or of passengers; but that public policy would not prohibit 
such contracts, clearly, in the case of the simple bailments not 
affected with a public interest, nor even in the case of innkeepers 
and other bailees affected with a public interest. The cases and 
legislation supporting these propositions have the better reasoning. 
However, in the instance of common carriers, it must be admitted, 
as should be expected, the tendency of the law seems to be slowly 
the other way, towards the allowance of special contracts. Express 
messengers and persons riding on free passes may now make such 
contracts, a great many courts allow still further latitude, and in 
the future progress of the law the doctrine may encroach into the 
territory of passengers for hire and the territory of goods and live 
stock. But it does not seem as though the time were yet ripe for 7 
such changes, and haste in this direction should be made slowly. 4 
Before the clamor of private convenience is listened to it should be j 
certainly and definitely decided that the interests of the public are 


1 Railroad v. Lockwood, 17 Wall. (U. S.) 357. 
2 9 Alb. L. J. 301. 
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safeguarded. The effect of letting the bars of public policy down 
and the freedom of contract in, where that policy has been tried, 
has not proven an unquestioned and indisputable success. The 
legislation in England registers the protest of the English people 
against the interpretationsof the courts. Dissatisfaction is felt in New 
York. It is not alone the fact that common carriers are pursuing 
a public employment that should prevent their making contracts 
limiting their liability for negligence, — there are other public em- 
ployments perfectly compatible with absolute limitations of such 
liability ; — it is more because of the magnitude of the business, its 
monopolistic character, and the conditions and dangers surrounding 
its management. 

The bridge, which we saw stretching ahead of us at the beginning, 
we have now crossed, and I think I have indicated where, with 
the widening of the gulf, it is destined, or at least ought, to be 
extended. 

Hugh Evander Willis. 
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THE article by Professor Smith, begun in this number, is the first of a 
series on various topics to be contributed this spring by members of the 
faculty of the School in tribute to the memory of Professor Langdell. These 
articles, together with the appreciations in the November issue, may later be 
published in the form of a memorial volume. 


STaTE INHERITANCE Tax ON STOCK OF SIMULTANEOUSLY INCORPORATED 
Two-STaTE CORPORATIONS. — Confusion has arisen in the application to 
choses in action of the provision of the New York transfer tax imposing an 
inheritance tax on “ property within the state” belonging to a non-resident 


decedent.! ' Adopting the sound view that as to choses in action without 
physical situs and not peculiarly the creature of a particular sovereignty 
only the state of the creditor’s domicile has jurisdiction to regulate succes- 
sion at his death, New York courts first applied this provision only to ne- 
gotiable or quasi-negotiable instruments actually deposited within the state,? 
to shares in domestic corporations,* to New York judgments,* and, anoma- 
lously but excusably, to money deposited in New York banks.® More 
recently, following revolutionary dicta of the United States Supreme Court,® 
they have extended its application to all choses in action running from New 
York citizens except those deemed inseparable from the paper evidencing 
them.’ The hardship of double taxation in another state has not deterred 
them.® Policies of domestic life insurance companies alone seem exempt,® 
but the court of last resort has yet to pass upon this anomaly. 


1 N. Y. L. 1887, c. 713. 

2 Matter of Morgan, 150 N. Y. 35. 

8 Matter of Bronson, 150 N. Y. 1. 

4 Matter of Smith, 14 N. Y. Misc. 169. 

5 Matter of Houdayer, 150 N. Y. ap 

6 See Blackstone v. Miller, 188 U. S. 189, where Holmes, J. extends to taxation 
the doctrine that jurisdiction over the debtor is sufficient for garnishment. See Chicago, 
etc., Ry. v. Sturm, 174 U. S. 710. The court finds justification for this in the aid given 
by the debtor’s state in collecting the claim. But cannot the creditor sue elsewhere? 
M ay he not have collateral security? See 15 Harv. L. REv. 680. 

Matter of Clinch, 180 N. Y. 300; Matter of Hewitt, 181 N. Y. 547; Matter of 

Daly, 100 N. Y. App. Div. 373, affirmed 182 N. Y. 524. 

8 Matter of Gordon, 114 N. Y. App. Div. 202. 
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On top of these decisions, including as “ property within the state ” almost 
everything up to successively defined constitutional limits, comes a holding 
by the Court of Appeals in the other direction. Matter of Cooley, 186 
N. Y. 220. A Connecticut decedent Jeft shares in a railroad which had 
been simultaneously incorporated in New York and Massachusetts, and 
which owned approximately five-sixths of its property in the latter state. 
New York tax officials, arguing from the well-established doctrine that for 
purposes of federal jurisdiction for diversity of citizenship such a simulta- 
neously incorporated two-state corporation may be regarded as a citizen of 
either state,® disregarded the Massachusetts incorporation and assessed the 
shares at their full market value. When it is considered that a corporation is 
not a “citizen” at all,!° that to circumvent this difficulty a bald fiction has 
been invented of conclusively presuming all stockholders citizens of the state 
of incorporation,” that this fiction leads to the absurdity of conclusively pre- 
suming stockholders of simultaneously incorporated two-state corporations 
citizens of two states, that it will not be applied to subsequent incorporation 
in a second state," and finally that the purpose of the fiction was to achieve 
what seemed a beneficent end, the doctrine seems a weak legal basis for 
deducing an inequitable result. Some unfortunate results of such an as- 
sessment were recently well pointed out.’* For example, should a Californian 
die leaving Lake Shore stock to a collateral relative, the bequest would be sub- 
ject to a tax of 15 per cent in California besides similar taxes in six other 
states and possibly before long to a federal tax. ‘The Court of Appeals 
believed that the New York legislature intended no such legacy-grabbing, 
and therefore directed that the shares be valued according to such propor- 
tion of the entire property as lay within the taxing state. It is quite com- 
petent for courts to construe non-mandatory tax acts in an equitable way, 
and wise for them to refuse to follow the drift of former interpretation when 
confronted with inequitable results of alarming difference in degree. Specific 
authority for such equitable construction is found in the cases of a capital- 
stock property tax ® and of an organization tax * on simultaneously incor- 
porated two-state corporations. The court takes pains to distinguish the 
case of a one-state corporation owning property as a foreign corporation in 
another state,’® and to exclude from the operation of its rule cases of incor- 
poration in bad faith. As the first authoritative determination of a question 
of great and increasing importance, it establishes an enlightened precedent 
which other states are likely to follow. ; 

The unconsidered problem of the constitutionality of the discarded rule 
is important. A property tax on such lines would certainly be unconstitu- 
tional because of the lack of corresponding governmental protection and as 
therefore a taking without due process of law.’® But ior a privilege con- 
ferred a state may exact what it please. The right of succession is not a 
natural right, but a privilege which the law may altogether withhold or grant 


od oo Pac. Ry. v. Meeh, 69 Fed. Rep. 753; Wasley v. Chicago, etc., Ry., 147 Fed. 


Rep. 608. 
» Paul v. Virginia, 8 Wall. (U. S.) 168; Beale, Foreign Corp., § 79. 

11 St. Louis, etc., Ry. v. James, 161 U. S. 545. 

12 “ The Inheritance Tax Colossus,” Boston Transcript, December 8, 1906. 

18 State v. Metz, 32 N. J. L. 199. 

14 People v. N. Y., C., & St. L. Ry., 129 N. Y. 474. 

15 Matter of Palmer, 183 N. Y. 238. 

6D. L. & W. Ry. v. Pa, 198 U. S. 341; Union Transit Co. v, Ky., 199 U. S. 
194. 


4 
\ 
\ 
\ 
} 


NOTES. 315 


upon arbitrary conditions.” Or, if we regard this tax as on the privilege of 
succeeding to the decedent’s membership in a New York entity, it is equally 
a privilege tax. The legislature may prescribe any mode of measurement of 
the price of its privilege. A 5 per cent tax upon a total valuation cannot be 
more obnoxious than a 30 per cent tax upon a one-sixth valuation. More- 
over, in view of federal tolerance of state inheritance taxes on bequests to 
the United States ** and bequests of United States bonds,’ the question of 
unconstitutional burdening of interstate commerce seems scarcely arguable. 


REVOCATION OF JomnT WILLS. — Joint wills, as regards the extent to 
which the law will enforce them, may be divided into three classes: @, joint 
wills of joint or separate property with no time stated as to when they shall 
take effect ; 4, joint wills of joint property, or separate property treated as 
joint, to take effect at the death of the survivor ; ¢, joint reciprocal wills in 
which each testator provides that when he dies his property shall go to 
his co-testator, and sometimes after his death to an ultimate beneficiary. 
Through these three classes there runs a dividing line separating those in 
which a contractual relation is involved from those in which it is not. 

Because of the nature of a will, in that it can take effect as to only the 
testator’s property and only at his death, a will can never be really joint in 
the same sense as a contract. From this fact sprang the antipathy of early 
courts to joint wills, and the tendency of modern courts, following the inten- 
tion of the parties, ‘to treat them as separate wills by each testator. By the 
older theory joint wills, like joint contracts, were considered irrevocable by 
one party alone because of their joint quality, and therefore the decisions 
held that, since wills were necessarily revocable, these joint instruments 
could not be wills.! These difficulties have been obviated by the newer 
theory, which, wherever possible, regards the instrument as joint only in the 
manner of execution, but revocable by either party as to his share and ad- 
missible to probate on the death of either party as his will. This view is 
not found possible in the instruments of class 4, and since they cannot be 
effectuated they are generally held void.? The wills of class a it is almost 
always possible to regard as separable, and they are accordingly revocable 
by either testator, without notice, either before or after the death of his 
co-testator.* In the case of class ¢ it has been held that the will may be re- 
voked by either testator as to his share, during the lives of both,* although 
notice is usually required so that the other testator may withdraw his will 
also. Even after the death of one testator and the acceptance by the other 
of the benefits under the decedent’s will, the survivor has been allowed to 
revoke his will and shut out the ultimate residuary legatee of both wills.* 


17 Magoun ». Ill. Trust & Savings Bank, 170 U. S. 283. But see Nunnemacher z. 
State, 108 N. W. Rep. 627 ( Wis.). 

18 United States v. Perkins, 163 U. S. 625. 

19 Plummer v. Coler, 178 U.S. 115. See Beale, Foreign Corp., § 763. 


(n cs. te v. Blackburn, 1 Add. Eccl. 274; Clayton v. Liverman, 2 Dev. & B. 

2 sais Bank v. Bliss, 67 Conn. 317; Hershy v. Clark, 35 Ark. 17; Dennyson z. 
Olostert, L. R. 4 P. C. 236. 

8 See Hill v. Harding, 92 Ky. 76, 80; Matter of Raupp, to N. Y. Misc. 300; Betts 
v. Harper, 39 Oh. St. 639. 

4 Schumaker v. Schmidt, 44 Ala. 454. 

5 See Ex parte Day, 1 Bradf. Sur. (N. Y.) 476. 

6 Cawley’s Estate, 136 Pa. St. 628. 
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These results seem inevitable in the case of group ¢, unless we adopt the 
view that a joint will presumptively implies a contract to keep the will 
unrevoked.’ 

Turning to joint wills where a contractual relation is involved, it would . 
seem as a matter of fact that a contract to keep the will unrevoked may well be 
inferred in all cases of joint reciprocal wills unless something to show a con- 
trary intention appears. Unlike the agreement to make a will, this contract 
should be susceptible of breach by a revocation of the will during the lives 
of the parties. ‘There are, however, several dicta, following an early Eng- 
lish case on this point, to the effect that, even where a contract may be 
implied, the will is revocable as to his share by either testator, giving notice 
to the co-testator. Yet if one revoked without notice and died, clearly equity 
would enforce the agreement against his estate.? Orif one testator died and 
the other accepted the benefits of the will, the agreement should be enforced 
against the survivor like a promise for good consideration to make a will. 
Though equity here as always would be loath to declare a revoking will 
void, yet, in case of a breach as by a fraudulent conveyance by the survivor, 
it might, during his life, at the instance of the beneficiaries impress upon 
his property the liability to answer for the contract.” At any rate, after the 
death of the survivor who has accepted the benefits of the co-testator’s will 
and then revoked his part of the will, equity according to a recent decision 
will give the beneficiaries under the original will a remedy against voluntary 
transferees of the survivor’s property to the extent of their interest under the 
will. Bower v. Daniel, 95 S.W.'Rep. 347 (Mo., Sup. Ct.). It follows, 
of course, that they would have a remedy against his estate in the nature of 
specific performance.** Similarly, instruments like that in class a, when 
the circumstances show they were made in accordance with a contract, 
should be enforceable in the same manner as the joint reciprocal wills 
chiefly discussed. 


OusTER OF MunIciPpAL Orricers. — A constitutional or statutory enact- 
ment that any public officer shall fulfill certain requirements cannot be over- 
ridden even by popular vote. This is true when a condition precedent is 
demanded, — for example, that the officer must be twenty-one years of age, 
—or when specified acts of misconduct in office are declared to work a 
forfeiture of the term.? In the former case the person elected in disregard 
of the condition becomes at most a de facto officer ; while in the latter, if 
guilty of the forbidden acts, he continues to be a de Jure officer until removed. 
In both cases the province of the courts in guo warranto is merely to de- 
termine a question of fact, — whether there has been a compliance with the 
legislative requirements. 

A more difficult question grows out of the second class of cases, when, 


g 3 Dufour v. Pereira, 1 Dick. 419; Clayton v. Liverman, 2 Dev. & B. (N. C.) 
7 es Dufour v. Pereira, supra; Edson v. Parsons, 155 N. Y. 555, 566; Duvale z. . 
Duvale, 54 N. J. Eq. 581, 588. 

® See ‘tdson v. Parsons, 85 Hun (N. Y.) 263 

10 Dufour v. Pereira, supra ; Carmichael v, eee 72 Mich. 76. See Duvale 
v. Duvale, supra. 

ll Cf Bolman v. Overall, 80 Ala. 451. 


1 Spear v. Robinson, 29 Me. 531 ; State ex re/. Staes v. Gastinel, 20 La. Ann. 114. 
2 People ex re/. Atty.-Gen. v. Heaton, 77 N. C. 18. 


. 
Wl 
+ 
‘ 
¥ 
\ 


NOTES. 317 


after the court having found grounds for forfeiture has pronounced judg- 
ment of ouster, the ousted officer is re-elected to the same office. If the 
re-election is to a subsequent term, the wrongful acts for which he was pre- 
viously expelled cannot be made the basis for a second removal. Indeed, 
though it would seem that re-election should be no condonation, the weight. 
of authority is that wrongful acts, though not resulting in removal, committed 
in a previous term can never thereafter be a ground for removal.* ‘The effect, 
after judgment of ouster, of a re-election to the same term has recently been 
squarely presented for the first time. Svate v. Rose, 86 Pac. Rep. 296 
(Kan.). The holding here was that, at all events, if the ouster expressly 
excluded the defendant for the remainder of the two-year term, any assump- 
tion of the duties of the office under the new election was a contempt of 
court. The theory of the court was that the two-year term was an entity, 
and that once the entity had been adjudged forfeit and had been wrested 
from the incumbent, nothing could restore it. ‘The fallacy in this view seems 
to be that it overlooked the fact that any election is but a conferring of au- 
thority for a stated period, subject to defeasance if certain conditions sub- 
sequent happen. In the case at hand, the original authority was cut short 
by the court; but in doing this the court had exhausted its power. It had 
not been given the further right to disqualify. The whole conception of a 
two-year term as necessarily a unit is artificial, though doubtless useful in 
many cases. A re-election during its continuance, though popularly said to 
be “ to fill the unexpired term,” is, after all, to fill a new term, which happens 
to have the same farther limit as the old. A term is thus really a tenure, 
and though the old tenure be ended by the ouster, there is nothing to pre- 
vent a new conferring of authority upon the same individual. The old term, 
to be sure, may be dead ; but on its death a new one arises. The reason- 
ing of the court would lead to the result that as we must look at the object 
— the office — rather than at the subject — the office-holder, — the former 
is, when taken from the latter, utterly gone, not only as against him, but as 
against the whole world, until the term comes to its appointed end. The 
court could properly do no more than oust the officer for what he had done, 
relying on the good sense of the voters not to re-elect him.’ The attempt 
to do more, being an abridgment of the people’s right of free choice, was 
beyond the power of the court; and the officer could not be in contempt 
for disobeying the invalid order. Indeed, it may be said that strictly he was 
not disobedient at all, since it was not the old term which he entered upon, 
but an entirely new thing. The result reached by the case is eminently 
desirable ; but it should rather be achieved by the legislature. which alone 
has the power to annex a penalty of disqualification for misfeasance by 
municipal officers.® 


INTERRUPTION OF THE ADVERSE ENJOYMENT OF EASEMENTS. —It is 
commonly said that the adverse enjoyment of easements which begets title 


, 8 Speed v, Common Council of Detroit, 98 Mich. 360. But:see State v. Welsh, 109 
a. 19. 
4 See State ex re/. Tyrrell v. Common Council of Jersey City, 25 N. J. L. 536, where 
mandamus was granted to compel a common council which had expelled 'the relator to 
take him back after an election to fill the vacancy. 

5 State ex rel. Tyrrell v. Common Council of Jersey City, supra. . 

6 Cf. State ex rel. Childs v. Dart, 57 Minn. 261, on which the Kansas court relies. 
That was a case of reappointment, but the same rule should apply. 
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must be “continuous” and “uninterrupted”; yet little difference appears 
in the use of the two terms by text-writers.! Indeed, if applied to the ad- 
verse possession of Jand, the only distinction between them may well be that 
the one connotes a user not voluntarily, the other not involuntarily, broken.? ° 
But when applied to the adverse enjoyment of incorporeal hereditaments, 
especially easements, the idea that non-acquiescence, affirmatively proved, 
rebuts the entirely fictitious legal presumption of a lost grant necessary 
for title by prescription,® seems to have given “uninterrupted” an en- 
tirely distinct meaning.* Adverse enjoyment is “continuous” if, in fact, 
exercised throughout a period of time ; it is “ uninterrupted ” if the person 
whose rights are infringed has in no sufficient manner asserted the wrongness 
of the use. ‘The one requirement prescribes the character of the use itself ; 
the other concerns the attitude, position, or actions of the injured person. 
This conception of an interruption as any act legally proving non-acquies- 
cence in the wrongful use seems to furnish the key to the decisions both 
upon what acts constitute interruptions and upon who can interrupt. All 
jurisdictions would probably agree that acts physically obstructing the ad- 
verse use ° or suits successfully prosecuted to judgments ® are valid interrup- 
tions; and many courts hold the mere institution of suit,’ or even verbal 
denials of right or prohibitions of the user,® sufficient. The position of 
the latter courts is evidently tenable only upon the theory that an “ interrup- 
tion,” in essence, is a protest against a wrongful use ; for mere words in no 
real sense break the continuity of adverse user. The difference in decision 
is due, then, merely to a natural difference in opinion as to what acts 
public policy demands as proper methods of showing non-acquiescence 
in the adverse enjoyment. 

The true nature of an interruption, however, is perhaps best tested by con- 
sidering who can interrupt. Under the distinction above taken, although 
the requisite “‘ continuity” may be lacking either because the adverse user 
has been voluntarily abandoned or because it has been prevented for some 
considerable time by any person or event whatsoever, yet an “interruption ” 
can be made only by the person in violation of whose rights the user is ex- 
ercised. Accordingly it has been held that a stranger cannot interrupt.® 
Similarly this principle seems to furnish the solution of an apparently more 
perplexing case. A suit brought by a tenant for years for infringement of 
an easement appurtenant was held not to interrupt the running of the pre- 
scriptive period against the owner of the fee. Goldstrom v. Interborough, 
etc., Co., 36 N. Y. L. J. 489 (N. Y., App. Div., Nov., 1906). It will be 
borne in mind that both at common law * and by the express provisions of 
the New York code ™ the owner of the particular estate and the owner of 


1 See Gale, Easements, 7 ed., 165, 205 Washburn, Easements and Servitudes, 
e 


4 ed., 167-170. Cf Goddard, Easements, 6 ed., 262. 

2 See Washburn, Real Prop., 6 ed., §§ 1970, 1971. Cf Goddard, Easements, supra. 

8 See Tracy v. Atherton, 36 Vt. 503. 

: Alta, etc., Co. v. Hancock, 85 Cal. 219. See also Workman v. Curran, 89 Pa. St. 
226, 230. 

5 Brayden v. New York, etc., Co., 172 Mass. 225. 

® Harmon v. Carter, 59 S. W. Rep. 656 (Tenn.). 

7 Workman v. Curran, supra. 

8 Chicago, etc., Co. v. Hoag, 90 Ill. 339. Contra, Lehigh, etc., Co. v. McFarlan, 


43 N. J. L. 605. 
3, Talbot, 62 Me. 312. 


10 Jesser v. Gifford, 4 Burr. 2141. See also Angell, Adverse Enjoyment, 60-62. 
11 N. Y. Code of Civil Procedure, § 1665. 
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the future estate in land have immediate and co-existent rights of action for 
infringements of the easements appurtenant, if damage has already been 
done thereby to each estate ; and that under the New York decisions such 
damage has occurred in cases like the present, where the easement is im- 
paired by an apparently permanent structure built after the creation of the 
particular estate.’? From the application to these premises of the doctrine 
of “interruption” herein advocated, the recent decision obviously follows ; 
for, as the tenant’s inaction cannot affect the landlord’s rights,’* so, con- 
versely, his objection to the infringement of his own right can in no way 
show non-acquiescence by the landlord in the impairment of the latter’s 
co-existent but independent right to have the same easement undisturbed. 
In England, however, the Prescription Act ** seems to have so altered the 
common law conception of an “interruption” that thereunder even a 
stranger may interrupt,® and a tenant's interruption would consequently 
conduce to the benefit of the landlord.” 


ATTACHMENT OF ROLLING STOCK AND GARNISHMENT OF CARRIERS IN 
RELATION TO INTERSTATE COMMERCE. —If a state law amounts to a regu- 
lation of interstate commerce, and certainly if this regulation is contrary to 
the intent of Congress express or implied, the law is unconstitutional.! 
Under this principle a state law was recently held invalid in so far as it 
authorized the attachment of the rolling stock of a non-resident carrier and 
the garnishment of connecting carriers owing freight collections to the non- 
resident carrier. Davis v. Cleveland, etc., Ry. Co., 146 Fed. Rep. 403 
(Circ. Ct., N. D. Ia. W. D.). The cars attached were in the hands of the 
garnishees under the usual agreement to forward them to the destination of 
the freight and return them later to the owner. The court followed the 
only other cases which have considered the attachment law in relation to 
interstate commerce.” With one exception,® these cases do not expressly 
suggest that a domestic attachment of cars running on their own line would 
be unconstitutional though the cars were engaged in interstate business. 
They jump to a consideration of the extra burden upon the defendant of 
meeting a suit in a foreign jurisdiction, and the burden upon the garnisheed 
connecting carriers, with consequent discouraging effect upon the forward- 
ing agreement, finding that the whole proceeding is contrary to the intent 
of Congress expressed in the statute * authorizing carriers in different states 
to arrange for continuous carriage. 

This reasoning proceeds upon an infirm distinction. The line should be 
drawn not between the attachment of the cars of a resident or non-resident 
carrier, but between an attachment which directly prevents the delivery of in- 


12 See Thompson v. Manhattan Ry, Co., 130 N. Y. 360. See, also, Storms vz. 
Manhattan Ry. Co., 178 N. Y. 493, and cases cited. 

18 See Angell, Adverse Enjoyment, 46-60. 

EV, G 92. 


16 See Goddard, Easements, 6 ed., 266-270. 
16 Davies v. Williams, 16 Q. B. 46. 
17 See Clayton v. Corby, 2 G. & D. 174, 182. 


1 See Cooley v. The Board of Wardens, 12 How. (U. S.) 299. 

2 See Michigan Central Ry. Co, v. Chicago, etc., Ry. Co., 1 Ill. App. 99; Wall z. 
N. & W. R. R. Co., 52 W, Va. 485 ; Connery v. Quincy, etc., Ry. Co., 92 Minn. 20. 

8 See Wall v. N. & W. R. R., supra. 

4 U. S. Rev. Stat. § 5258. 
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terstate freight in the cars and one which does not. The garnishment cer- 
tainly, and the attachment in so far as it does not tie up interstate freight, do not 
amount to regulations of interstate commerce at all. Their real and proper 
purpose is to secure the payment of debts, and they affect only indirectly inter- 
state commerce. In this respect they are like a law taxing rolling stock,® 
which is not considered a regulation of interstate commerce when a domestic 
interstate carrier is taxed, and does not become so, by reason of the indirect 
effect upon forwarding agreements, when cars which have gained a situs in 
another state are taxed there. 

But an attachment, whether of cars of a resident or non-resident carrier, 
which directly stops the delivery of interstate freight is very different. 
Though aimed to secure debts, it has a direct effect upon articles of inter- 
state commerce not connected with the debt. In that way it is as objec- 
tionable as a law which, to exclude diseased cattle from a state, orders all 
cattle excluded,® or one which, to restrict pauper immigrants, orders all 
immigrants taxed.’ An attachment of this nature may be said to regu- 
late interstate commerce. Moreover, as a regulation, it is clearly contrary 
to the intent of Congress; for it would either greatly delay or cause the 
trans-shipment of interstate freight, — just those inconveniences which the 
federal statute authorizing arrangements for continuous carriage* was 
passed to avoid. It is curious that the cases of domestic attachment have 
not noticed the possibility that it, as well as foreign attachment, may often 
affect interstate commerce.* An analogy for the difference between an 
attachment which directly ties up interstate freight and one which does 
not may perhaps be found in cases which hold that there may be a valid 
attachment of a mail boat while the mail is not on board ;° but not of a mail 
wagon which is in actual use.’° 


Process or Law IN THE COLLECTION OF TAXES. — Tax assess- 
ments and collections are seldom made by the regular courts, but by bodies 
deriving their power from variously framed statutes. As a general rule, due 
process of law in this connection has only two requirements, aside from the 


_ general requirement of jurisdiction: there must be notice of some sort, and 


there must be aright to a hearing at some stage of the proceedings and 
before a body capable of giving relief. Other things are matters of pro- 
cedure. But this rule is open to exception in one class of cases, where the 
tax is assessed by mere calculation not involving discretion or judgment, as 
for example a sewer tax assessed according to the area of the land,’ ora 
poll tax or license.2_ Whether the statute which establishes the tax, or some 
other statute on ordinance, provides for notice and hearing for the correc- 
tion of errors, is not material. Either affords due process.* The notice 
may be merely constructive,* not personal, and the hearing need not be 


5 See 20 Harv. L. Rev. 138. 
® See Railroad Co. v. Husen, 95 U. S. 465. 

7 See Henderson v. Mayor of New York, 92 U. S. 259. 
8 See Boston, etc., R. R. Co. v. Gilmore, 37 N. H. 410. 
® Parker v. Porter, 6 La. 169. 

10 Harmon v. Moore, 59 Me. 428. 


1 Gillette v. City of Denver, 21 Fed. Rep. 822. , 
2 See Hagar v. Reclamation Dist., 111 U. S. 701, 709. 


8 Spencer vw. Merchant, 125 U. S. 345; Hodge v. Muscatine Co., 196 U. S. 276. 
* Bells Gap Ry. v. S. 
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before a court,5 nor need a right to an appeal and rehearing be given.° 
But such notice and hearing must be given as of right and not by favor.” 

When the tax can be collected only by legal proceedings, requiring judi- 
cial notice and permitting a hearing as to the merits, there is clearly due 
process of law. Again, everything necessary is afforded when the statutes 
expressly allow a suit to enjoin the collection of the taxes, upon the trial of 
which suit their validity and amount can be questioned.*® But this ought to 
be subject to the qualification that there must be constructive notice of some 
sort given a reasonable time before distraint. In a recent case the Supreme 
Court has given another application of what is to be considered due process. 
Security Trust & Safety Vault Co. v. City of Lexington, U.S. Sup. Ct., 
Dec. 3, 1906. In this case none of the previously mentioned methods of 
hearing was provided for by any statute, but the state courts held that the 
taxpayer was entitled to a hearing on the merits in a suit to enjoin collec- 
tion of the taxes, and gave such a hearing. The Supreme Court denied the 
plaintiff’s contention that thereafter the enforcement of the taxes was without 
due process of law. The.result accords with the general interpretation of | 
the clause by the Supreme Court, and formulates a doctrine that a state 
may thus afford the due process required by the Amendment, regard being 
had to the above-mentioned qualification as to notice. The holding of the 
state court seems to have amounted to a construction of the taxing statute 
in view of constitutional restrictions."° But it is highly probable that if in 
this case the original suit to enjoin had been brought in a federal court, it 
would have succeeded. Injunctions have been frequently granted where 

‘notice and hearing were not specifically provided for in any of the fore- 
going ways.” 

It is apparently now settled that federal courts will not take the view that 
due process is lacking because of any hardship or inequality in the method 
of taxation.'? The case of Norwood v. Baker to the contrary has been so 
limited that little, if any, ground is now left for its supposed doctrine.“ Nor 
will the federal courts construe the Amendment to justify a review of alleged 
errors in individual instances made by state courts in administering the ad- 
mittedly due process, if correctly enforced, which the state has provided.” 


Tue Criminal Liasitity or Corporations. — The belief long obtained 
that since a corporation is only a fictitious person created and invested with 
certain functions by the state, it was capable of doing only acts expressly 
permitted in its charter; that anything further, being u/tra vires, was not 
the act of the corporation ; and hence that there could be no corporate 


5 Merchants Bank v. Pennsylvania, 167 U. S. 46r. 
6 Andrews v. Swartz, 156 U. S. 272. 
7 Stuart v. Palmer, 74 N. Y. 183. 
8 Kentucky Ry. Tax Cases, 115 U. S. 321; Hagar v. Reclamation District, supra. 
9 Oskamp v. Lewis, 103 Fed. Rep. 906. 
10 See Paulsen v. Portland, 149 U. S. 30; Rawlins v. Georgia, 201 U. S. 638. 
11 Albany Bank v. Maher, 9 Fed. Rep. 884; Scott v. Toledo, 36 Fed. Rep. 385. 
12 Walston v. Nevin, 128 U. S. 578. 
18 172 U. S. 269. . 
14 See French v. Barber Asphalt Co., 181 U.S. 324. See also 14 Harv. L. Rev. 
Arrowsmith v. Harmoning, 118 U.S. 194. See 1 Harv. L. REV. 314-326. 
21 
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liability for torts or crimes.’ But as corporate activities increased, public 
policy demanded that wrongs should go no longer without remedy, so that 
it is now everywhere settled that w/tra vires is not a defense to civil actions.” 
The established rules of agency apply as soon as the difficulty of w/tra 
vires is removed: by the doctrine of respondeat superior a corporation 
becomes liable civilly for even the malicious acts of its officers and other 
agents, if done in the discharge of their official duty or in the scope of their 
employment.* Thus it has been held that a corporation may be liable for 
deceit, fraud, libel,* conspiracy,’ malicious prosecution,® and other torts 
where wrongful motive is the gist of the action. Indeed, a corporation 
is so far treated as a natural person that exemplary damages are allowed 
just as against an individual, provided the wrongful act is authorized or 
ratified." 
The difficulty is in determining to what extent the analogy of civil liability 
shall be applied to crimes. As might be expected, the early decisions 
holding that corporations are incapable of committing any crime have been 
greatly modified by the more modern view of the.nature and responsibilities 
of a corporation, on the ground that society should be protected from the 
wrongful acts of increasingly powerful corporate persons. It was soon felt 
reasonable to punish by fine for the criminal neglect of officers or agents. 
Later the distinction between non-feasances and misfeasances was obliter- 
ated. Corporate business is necessarily transacted through agents, and if 
the corporation, as principal, is held criminally liable for the omissions of its 
agents, there seems good reason to punish it also for their affirmative acts. 
But in the decisions which first took this step there were strong dicta that 
corporate criminal liability extended only to those misfeasances the simple 
doing of which was prohibited regardless of motive, intending thereby to 
exclude all crimes in which mens rea is essential. The distinct tendency 
of modern decisions, however, is to widen the scope of liability. Following 
the reasoning of the courts in civil suits, it has been held that a corporation 
may be indicted for libel® and fined for contempt.” Recently a federal 
court has decided that a corporation may be guilty of a criminal conspiracy 
under the Sherman Anti-Trust Act." United States v. MacAndrews and 
Forbes Co., 36 N. Y. L. J. 815 (Circ. Ct., S. D. N. Y., Dec., 1906). Ifa 
corporation may be sued for malicious prosecution and punitive damages 
recovered, it seems justifiable to punish by fine an injury to the public. 
It is as easy to impute malice from the agent to the corporation in a criminal 
case as in a civil suit. It would seem, then, that a corporation may be 
charged with any crime that can be committed through an agent, and 
which is done by its officers or agents within the scope of their authority. 
Of course punishment can be inflicted only when fines may be imposed. 


1 See Orr v. Bank of United States, 1 Oh. 28. 

2 Nat. Bank v. Graham, 100 U. S. 699, 702. 

8 See Stewart v. Wright, 147 Fed. Rep. 321, 327, and cases there cited. 

¢ Philadelphia, etc., R. R. Co. v. Quigley, 21 How. (U. S.) 202. 

5 Buffalo Oil Co. v. Standard Oil Co., 106 N. Y. 669. 

See 13 HARV. L. REv. 

7 Denver & Rio Grande oh v. Harris, 122 U. S. 597, 609. 

8 Queen v. Gt. North of England Ry. Co.,9 Q. B. 315; State v, Morris & Essex 
R. R. Co., 3 Zab. (N. J.) 360. 

® State v. Atchison, 3 Lea (Tenn.) 729. 

10 Telegram Newspaper Co. v. Commonwealth, 172 Mass. 294. 

11 26 Stat. at L. 209, July 2, 1890, c. 647. 

2 State v. B. & O. R. R. Co., 15 W. Va. 362, 380. 
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Naturally the active agents are also personally liable to fine or imprisonment, 
and they may be indicted jointly with the corporation.’* 


CoNSENT AS THE Basis OF PERSONAL JURISDICTION. — No recovery is 
allowed on a foreign judgment rendered by a court having no jurisdiction.’ 
Usually it is enough for the defendant to prove affirmatively that in the 
former action there was no personal, intra-territorial service upon him,? 
though this plea may be overthrown by showing that he appeared in the 
former action as plaintiff,? or voluntarily and without protest as defendant.‘ 
If the parties submit to the jurisdiction of the court they are normally con- 
cluded by its judgment. 

Jurisdiction may also be conferred on the court by agreement be- 
tween the parties. Thus an express contract so to do is sufficient. A 
power to confess judgment upon a note, conferred by the note itself, is 
valid,® though it must be strictly pursued.”. An agreement to confer juris- 
diction may also be implied. Thus where one bought stock in a French 
corporation, and in compliance with French law designated an agent to re- 


ceive service, it is easy to find conscious assent that such service should be 


sufficient. The decisions go further, however, and hold valid as against a 
non-resident stockholder in a joint-stock company a judgment recovered 
against the chairman of the company by virtue of a statute which designated 
such chairman as the proper person to sue and be sued as the representative 
of the stockholders, though the stockholder had no actual notice, either of 
the action or of the statute.® Similarly, where a statute provides that if a 
foreign corporation does business within the state through agents, service 
upon such agents is sufficient service upon the corporation, the doing of 
business in the state is an assent to the conditions of the statute, even though 
the corporation had no actual notice thereof. Yet in both cases there is 
a genuine contract flowing from consent, and not an obligation in law im- 
posed irrespective of consent. If the defendant had had actual notice of 
these conditions, and had then acted as he did, this would either amount 
to conscious assent thereto, or estop him to deny such assent. Instead of 
actual, he had constructive notice, and since the law deems these equiv- 
alent, his actions give rise to a genuine contract, precisely as if there had 
been conscious assent. If, therefore, an agreement is relied on to give jur- 


isdiction, the elements of a genuine contract must be found either actually 
or constructively. 


18 People v. Clark, 8 N. Y. Crim. Rep. 179. 


1 Sirdar Gurdyal Singh v. Rajah of Faridkote, [1894] A. C. 670; Bischoff v. Weth- 
ered, 9 Wall. (U. S.) 812. 


2 Sirdar Gurdyal Singh v. Rajah of Faridkote, sugra; Pennoyer v. Neff, 95 U.S. 


4. 
M Ricardo v. Garcias, 12 Cl. & F. 367. See Fitzsimmons v. Johnson, 90 Tenn. 
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# Voinet v. Barrett, 55 L. J. Q. B. 39; Hilton v. Guyot, 159 U. S. 11 

5 Feyericks v. Hubbacd, 18 L. 381. See, olan, These. Conf. Laws, 369. 

6 Teel v. Yost, 128 N. Y. 387; Snyder vw. Critchfield, 44 Neb. 66. 

7 Grover, etc., Machine Co. v. Radcliffe, 137 U. S. 287. 

8 Vallée v. Dumergue, 4 Exch. 290. 

® Bank of Australasia v. Nias, 16 Q. B. 717; Kersall v. Marshall, 1 C. B. (N. s.) 240; 
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A recent case, however, lays down that one who entered a foreign part- 
nership “ must be taken to have consented” that the foreign court should 
settle partnership disputes, and upon that ground holds valid a deficiency 
judgment recovered abroad in winding up the partnership by the foreign 
partners against the non-resident partner. manuel v. Symon, 23 T. L. R. 
94 (Eng., K. B. D., Nov. 26, 1906). This seems to go too far. A partner- 
ship agreement is only a contract; and in general one who contracts in a 
foreign country does not consent either actually or constructively that dis- 
putes in regard to the contract shall be settled in the courts of that country.” 
Nor has partnership been held to be peculiar in this respect. A foreign 
partner does not, by entering the partnership, consent to be adjudged a 
bankrupt,” or to be sued as partner by third parties,’* without personal 
service. It seems doubtful, therefore, to find such consent conferred, as 
between the partners themselves, by the mere formation of the partnership. 


RECENT CASES. 


ANIMALS — TRESPASS ON REALTY— JOINT LIABILITY. — The defendants 
were in common occupation of a cattle range, and each of them owned several 
cattle ina herd. This herd entered the plaintiff's close and injured her crops. 
Held, that the defendants are jointly responsible for the damage done. Wilson 
v. White, 109 N. W. Rep. 367 (Neb.). 

Ordinarily, when a trespass is committed by several animals belonging to dif- 
ferent owners, the owners can be held severally but not jointly for the damage 
done. Westgate v. Carr, 43 Ill. 450. When the harm done by the animals of 
each owner cannot be ascertained, the damages are apportioned equally if the 
animals presumably have equal powers for doing harm. Partenhetmer v. Van 
Order, 20 Barb. (N. Y.) 479. If not, they are divided according to the number 
of animals owned by each defendant or according to their size. Powers v. 
Kindt, 13 Kan. 74; Wilbur v. Hubbard, 35 Barb. (N. Y.) 303. However, 
when several persons have animals in their joint control and keeping they are 
jointly responsible. Sath v. Jacques, 6 Conn. 530. And it is immaterial that 
the animals are also owned by them severally. /Jack v. Hudnall, 25 Oh. St. 255. 
When the only connection between the owners is that they occupy in common 
a tract of land or herd their animals together, it would seem that there ought to 
be no joint liability. Cogswell v. Murphy, 46 Ia. 44. The impracticability of 
putting a plaintiff to a number of actions to gain redress may, however, justify 
an opposite ruling. This latter view finds support in that in many states statutes 
exist making owners of dogs jointly injuring sheep jointly responsible. See 
Nelson v. Nugent, 106 Wis. 477. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — TRUSTEE EQUuIVA- 
LENT TO JUDGMENT CREDITOR OR PURCHASER WITHOUT NoTICE.—A New 
Jersey statute provided that an unrecorded conditional sale, where the chattels 
were delivered to the vendee, should be void as against judgment creditors or 
subsequent purchasers without notice. A vendee of chattels thus sold and 
delivered became bankrupt. e/d, that the trustee in bankruptcy is vested 
with a title unimpeachable by the vendor. Ju re Franklin Lumber Co., 147 
Fed. Rep. 852 (Dist. Ct., Dist. N. J.). 

For comment on a similar case, see 20 HARV. L. REV. 65. 


11 Sirdar Gurdyal Singh v. Rajah of Faridkote, supra. But see Meeus v. Thelusson, 
8 Exch. 638. 


12 Ex parte Blain, 12 Ch. D. 522; Ju ve A. B. & Co., [1 1 Q. B. 541. 
18 Hall v. Lanning, gt 
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BILLS OF PEACE— BILL TO ENJOIN NUMEROUS SUITS IN JUSTICES’ 
Courts AND Try AS ONE IN Equity.—For violation of a city ordinatice 
requiring street railroads under penalty to furnish sufficient cars to prevent 
overcrowding, etc., the appellant had begun in the justice’s court sixty suits 
against one appellee and a hundred against the other, and was threatening 
more. The two appellees for themselves and others similarly situated filed a 
bill of peace to have the suits enjoined on the ground that the ordinance was 
unconstitutional. There was no allegation that irreparable damage would ensue 
to the appellees from the enforcement of the ordinance, and the two were prac- 
tically the only ones affected thereby. He/d, that, under these circumstances, a 
bill of peace will not lie. City of Chicago v. Chicago City Ry. Co. et al., 78 
N. E. Rep. (Ill.). 

As there was no allegation of irreparable damage resulting from the enforce- 
ment of the ordinance, the a singly, under the rule prevailing in Illinois, 
would not have been entitled to a bill of peace on the ground of avoiding a 
multiplicity of suits, at least in the absence of a determination of one in their 
favor. C. B. & Q. Rd. v. City of Ottawa, 148 Ill. 397. The rule that enjoins 
all but one suit which is allowed to proceed at law seems preferable. 7hird 
Avenue R. R. Co. v. Mayor of New York, 54 N. Y. 1§9. The Illinois doctrine, 
however, gives to many parties subject to suits a bill of peace, although it denies 
such relief to one party subject to many suits. As there were but two parties 
in the principal case, it may be defended on the ground that they were not 
numerous enough to support the bill. This, however, is but a question of 
degree and, assuming they were sufficiently numerous, the question yet remains 
whether a community of interest in the law and fact involved is enough on which 
to found a bill of peace. Though the authorities are in conflict, the better rule 
says that it is. Crawford v. Mobile, etc., R. R., 83 Miss. 708; contra, Duck- 
town, etc., Co. v. Fain, 109 Tenn. 56. See 14 Harv. L. REv. 611. 


CARRIERS — LIMITATION OF LIABILITY— DEVIATION DEPRIVING CAR- 

RIER OF EXEMPTION. —A bill of lading exempted the shipowners from lia- 
bility for damage arising from the act or neglect of the master, stevedores; etc. 
The ship deviated from the specified course. On its arrival at its destination 
the goods of the plaintiff were damaged by stevedores in unloading. He/d, that 
the Feviation deprives the shipowners of the exemption from liability. Zhordey, 
Ltd.v. Orchis Steamship Co., Ltd., 23 T. L. R. 89 (Eng., K. B. D., Nov. 21, 
1906). 
It is well settled that when a carrier deviates from the route specified by his 
agreement with the shipper, he becomes an insurer against all damage in any 
way traceable to the deviation, even when exemptions in the contract cover the 
predominating cause of the loss. Maghee v. The Camden & Amboy R. R. Co., 
45 N. Y. 514; Davis v. Garrett, 6 Bing. 716. But it seems that the carrier 
would not be liable if the same damage must have occurred without deviation. 
See Davis v. Garrett, supra, 724; STORY, BAILMENTS, § 509. A reasonable 
basis for these cases is that the carrier should be liable for the direct and indirect 
consequences of the wrongful act of deviation. This view does not account for 
the present case, because the deviation was apparently not even a remote cause 
of the damage. The case requires the more extreme view that the breach in 
deviating cancelled the bill of lading and restored the carrier to his liability as 
insurer unrestricted by any exemptions specified therein. See Balian v. Tol b 
Victoria & Co.,6 T. L. R. 345. The case under discussion seems to be the 
first direct application of this view. 


CoNnFLICT OF LAWS — PERSONAL JURISDICTION — CONSENT AS BASIS. — 
The plaintiffs and defendant were members of an Australian partnership, the 
defendant being resident in England. The plaintiffs, without obtaining per- 
sonal service on the defendant, brought action in the Australian court for dis- 
solution of the partnership and for an accounting. They recovered a judgment, 
on which they sued in England. The defendant set up that the Australian 
court had no jurisdiction. He/d, that the defendant by entering the partnership 
must be taken to have consented that the Australian court should settle part- 
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_ nership disputes, and hence the judgment is valid. Emanuel v. Symon, 23 
T. L. R. 94 (Eng., K. B. D., Nov. 26, 1906). See NOTES, p. 323. 


CONFLICT OF LAws — REMEDIES — RIGHT OF ACTION FOR DEFICIENCY 
ON MORTGAGE BOND GOVERNED BY FOREIGN STATUTE. — Under a New 
Jersey statute providing for the collection of a debt secured by bond and 
mortgage, a creditor was compelled first to foreclose and sell the mortgaged 
ia ge and then, if there were any deficiency, he might sue for it upon the 

nd within a limited time. If he recovered judgment in such a suit, the judg- 
ment creditor might redeem the property provided his suit for redemption 
were brought within six months after the entry of the aforesaid judgment. 
Held, that the statute confines proceedings to collect a deficiency after fore- 
closure to the New Jersey courts, and hence that no action therefor is main- 
tainable in New York. Hutchinson v. Ward, 114 N. Y. App. Div. 156. 

The effect of the foreclosure proceedings under the statute was to extinguish 
the old obligation and, in case of a deficiency, to give a limited right of action 
therefor. See Sea Grove, etc., Ass'n v. Stockton, 148 Pa. St. 146. Rights are 
‘created only by law, and of course their nature and extent are governed by the 
law creating them. See Lowry v. Jnman, 46 N. Y. 119, 126. Thus, it is 
settled that if a statute creates a liability and also limits the time in which 
actions may be brought upon it, the limitation as to time, being a part of the 
right, will be given effect by foreign courts. Morthern Pac. Lumber Co. v. 
Lang, 28 Ore. 246. And where the statute creates a right and, by specifying a 
particular method of enforcement, indicates that the right is only to be enforced 
within the state, suit upon such right cannot be brought in a foreign jurisdiction. 
Marshall v. Sherman, 148 N. Y.9; Fowler v. Lamson, 146 Ill. 472. Hence, 
if the right to sue for a deficiency in the principal case was confined by the statute 
creating it to a proceeding in New Jersey, as the court said, the court was 
clearly correct in refusing to entertain the present suit. The statute, however, 
does not seem to warrant that construction. 


ConFLICT OF LAwWsS—SITUS OF CHOSES IN ACTION — SITUS OF JUDG- 
MENT DEBTS FOR PURPOSE OF ADMINISTRATION. — A recovered a judgment 
in Virginia against B, who later removed to Missouri. A died in Virginia, and 
the plaintiff took out ancillary papers of administration in Missouri for the sole 
purpose of realizing on the aforesaid judgment against B, there being no other 

roperty of the deceased in Missouri. He/d, that the judgment debt is an asset 
in Missouri, and being such, will support the issuance of ancillary letters of 
administration for the purpose of its collection. J/c/ler v. Hoover, 97 S. W. 
Rep. 210 (Mo., K. C. Ct. App.). 

It is undoubted law that a simple contract debt is an asset where the debtor 
is. Saunders v. Weston, 74 Me. 85. As regards judgment debts, however, 
the English rule, followed by some authority and many dicta in this country, 
locates them as assets where the record is. Anonymous, 8 Mod. 244; Moore 
v. Tanner's Adm'r,5 T. B. Mon. (Ky.) 42. The minority view which holds 
them, like simple contract debts, assets where the debtor is, seems preferable. 
Swancy v. Scott, 9 Humph. (Tenn.) 327. A judgment debt, being a chose in 
action, has no situs. If it can be said to be located anywhere for the purpose 
of administration, it must be where the court has power to reduce it to posses- 
sion. See Speed v. Kelley, 59 Miss. 47, 51. And that is obviously where the 
debtor is. Moreover, unless the judgment debt is considered an asset at that 
place, in cases where the debtor is in a jurisdiction different from that of the 
record, there will be no one who can collect the debt, for it is fundamental 
that an administrator or executor can bring no suit outside the jurisdiction which 
appoints him, nor can he take out ancillary letters where there are no assets. 
Therefore the principal case seems sound. 


ConFLICT OF LAWS—TESTAMENTARY SUCCESSION — RELATION BE- 
TWEEN EXECUTOR AND FOREIGN ADMINISTRATOR OF DECEASED. —A suit 
in equity was begun in Massachusetts, where the defendant, a citizen of 
Michigan, was personally served. Later the defendant died, and his will was 
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probated in Michigan. The suit in Massachusetts was continued against the 
administrator with the will annexed, and the decree went against him. Hed, 
that the decree does not bind the executor in Michigan. Brown v. Fletcher's 
Estate, 109 N. W. Rep. 686 (Mich.). 

For a discussion of the principles involved, see 19 HARV. L. REv. 628. 


CoNSTITUTIONAL LAw—DveE Process oF LAwW—REVIEW OF TAX 
ASSESSMENT BY CouRT. —The statutes of Kentucky provided a method for 
the assessment of back taxes, but did not expressly provide for any notice 
thereof or for a hearing. The plaintiff was assessed for back taxes, but 
obtained an injunction from the county court restraining collection of them. 
At the trial the court gave a hearing upon the validity and amount of the tax, 
reduced the assessment materially, and declared the rest a lien on the plaintiff’s 
property. He/d, that such a hearing, granted as of right, is sufficient as due 
process of law, though not provided for by the statute. Security Trust & 
. Safety Vault Co. v. City of Lexington, U. S. Sup. Ct., Dec. 3, 1906. See 
NOTES, p. 320. 


CopyRIGHTS — INFRINGEMENT — MUSICAL COMPOSITION. — For use in a 
piano-player the defendant had manufactured perforated rolls of the plaintiff's 
copyrighted music. The plaintiff sought to enjoin this as an infringement of 
his copyright. He/d, that there is no infringement. Wahite-Smith Pub. Co. v. 
Apollo Co., 147 Fed. Rep. 226 (Cc. C. A., Second Circ. ). 

For a discussion of the case in the lower court, see 19 HARv. L. REv. 134. 
Cf. Stern v. Rosey, 17 App. D. C. 562. 


CORPORATIONS — CORPORATE POWERS AND THEIR EXERCISE — WHAT 
AccCOUNT CHARGEABLE WITH INTEREST ON BORROWED FuNDs.—A tram- 
way company, for the purpose of converting its system from horse to electric 
traction, issued debentures bearing interest. /e/d, that a resolution charging 
the interest on the debentures to the capital account is proper. Hinds v. 
Buenos Ayres, etc.. Tramways Co., [1906] 2 Ch. 654. 

If the end be within the scope of the corporate charter, any means, not 
inconsistent with the letter or spirit thereof, which is appropriate and adapted 
to that end, will normally be proper. Union Bank v. Jacobs, 6 Humph. (Tenn.) 
515. In the case at hand no question is raised as to the propriety of electrifying 
the road, and the power to issue debentures to meet the cost is conceded. 
The court finds as a fact that the work is in the nature of construction, the cost 
of which may properly be charged to capital rather than income. Obviously 
the hire of the necessary funds, or interest, is as much a part of the cost of con- 
struction as the hire of the necessary men, or wages. Hence, though there is 
very little authority on the point, if the cost of construction is properly charged 
to capital, such interest may be included. See Bloxram v. Metropolitan Ry. 
ot L. R. 3 Ch. 337, 351; Bardwell v. Sheffield Waterworks Co., L. R. 14 

q: 517. 


CORPORATIONS — CORPORATIONS DE Facto—Svuit on Stock Supn- 
SCRIPTION. — The plaintiff had been incorporated. under color of law and had 
been doing business for several years when the defendant subscribed for stock. 
Held, that in a suit upon such stock subscription the defendant may not set up 
as a defense that the plaintiff was not legally incorporated. Farmers’ Mutual 
Telephone Co. v. Howell, tog N. W. Rep. 294 (Ia.). 

When the rights of third parties have been predicated in any way upon the 
faith of the defendant’s subscription to stock, or when the defendant has 
received any benefits from the corporation because of such subscription, he 
cannot set up as a defense to a suit upon that subscription that the corporation 
has only a de facto existence. Dows v. Naper, 91 lll. 44; Weinman vy. Wil- 
kinsburg, etc., Ry. Co., 118 Pa. St. 192. If, however, these objections do not 
intervene, there seems no reason in principle why there should not be a defense. 
Kansas City Hotel Co. v. Hunt, 57 Mo. 126. Unlike the ordinary contracts 
of a de facto corporation, the defendant in the case of a stock subscription does 
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not get what he contracted for. Stock in a de facto corporation is not so =~ 
as stock in a de jure corporation, and the defendant may be thrown under a 
personal liability which he did not contemplate. The above decision seems, 
nevertheless, to be in accord with the weight of authority in permitting a recov- 
ery without any consideration of the question of the oe ageseg: of the rights 
of third parties. Swartwout v. Michigan Air Line Rd. Co., 24 Mich. 389. 


CORPORATIONS — DIRECTORS — COST OF SENDING CIRCULARS AND PROXY 
ForMs CHARGED TO CORPORATION. — The directors of a railway company, 
whose policy was being attacked by a body of the shareholders, but who 
honestly believed in it, just before a general meeting sent out at the corporate 
expense circulars explaining and defending their policy, together with proxy 
forms with the names of certain directors thereon as proxies, with stamped 
envelopes for return postage. Certain shareholders applied for an injunction 
restraining further action of the kind by the directors. Ae/d, that the applica- 
tion be denied. Peel v. London & N. W. Ry. Co., 23 T. L. R. 85 (Eng., 
C. A., Nov. 19, 1906). ' 

This case raises a question of considerable practical importance because of 
the prevalence of the practice of sending out, at the expense of the corporation, 
blank proxies and circulars. The decision seems founded on correct principles. 
Equity is somewhat reluctant to interfere in the internal affairs of a corpora- 
tion. The shareholders must clearly show that the directors are acting either 
in excess of their powers or for their own interests in a manner harmful to the 
interest of the shareholders. See Hawes v. Oakland, 104 U. S. 450, 460. 
Directors in sending out circulars explaining and advocating this policy may 
well believe they are acting for the best interests of the corporation, which it is 
their duty to do. The sending of blank proxies with return postage would 
also seem within their powers, as it tends to the procurement of a full vote and 
the effectuation of the will of the whole body of stockholders. An earlier 
English case is overruled by this decision. Studdert v. Grosvenor, 33 Ch. D. 
528. The point seems never to have been decided in America. 


CORPORATIONS — STOCKHOLDERS — CONTRACT LIMITING NUMBER OF 
SHARES TO BE HELD By Eacu. — H was a large subscriber for shares in an 
organized corporation, but stock had not been issued to him. The corporate 
enterprise was abandoned, and H and others formed a contract for the revival 
of the corporation upon terms requiring that each person take no more than 
ten shares of stock and that H release*his right to stock under his old sub- 
scription. The executors of H brought #andamus to compel the new corpora- 
tion to issue the amount of stock for which H had originally subscribed. He/d, 
that an injunction will be granted the other stockholders against the prosecu- 
tion of this suit. Mladovec v. Paul, 78 N. E. Rep. 619 (Ill.). 

There clearly was no adequate remedy at law here, since the officers of the 
corporation, when sued, would be unable to take advantage of the contract 
made between the stockholders. Equity, therefore, should grant relief, unless 
there is some objection on grounds of “eps policy. In all but a few excep- 
tional cases it is well settled that a by-law restraining the alienation of shares 
of stock is void as being in restraint of trade. Bloede Co. v. Bloede, 84 Md. 
129. A contract, however, to the same effect between stockholders rests upon 
an altogether different basis. Mew England Trust Co. v. Abbott, 162 Mass. 
148; see Adley v. The Whitstable Co., 17 Ves. Jr. 315, 323- It is often for the 
best interests of all concerned that there should be some such agreement. The 
contract, moreover, can be considered with reference to the particular trans- 
action at hand; and, being expressly consented to by the stockholders against 
whom it is sought to be enforced, is not a aanaeel tonteeine imposed by the 
corporation on all persons holding stock. The decision of the above case is 
therefore sound, and any other result would be plainly inequitable. 


CORPORATIONS -—— TORTS AND CRIMES — LIABILITY FOR CRIMINAL CON- 
SPIRACY.— To an indictment for conspiracy in restraint of trade under the 
Sherman Anti-Trust Act, the defendant, a corporation, demurred. //e/d, that a 
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corporation can commit the crime of conspiracy. United States v. Mac- 
Andrews and Forbes Co., 36 N.Y. L. J. 815 (Circ. Ct., S. D. N. Y., Dec., 
1906). See NOTES, p. 321. 


Divorce — ALIMONY — ASSIGNMENT OF ALIMONY. —A divorced wife who 
was entitled by the decree of divorce to a sum of money in full satisfaction 
of all claims for permanent alimony, assigned her right to a third person. 
Held, that such assignment is of no effect. Fournier v. Clutton, 109 N. W. 
Rep. 425 (Mich.). 

The view in the United States seems to be that the very nature of alimony 
forbids alienation of it. It is given to the wife to insure her support, and for 
no other purpose will payment of it be enforced. Jordan v. Westerman, 62 
Mich.170. In England, although the cases are few, the same rule seems to 
apply. Jn re Robinson, L. R. 27 Ch. 160; but see Ex parte Bremner, L. R. 
1 P. & D. 254. Similarly an allowance made by the court to a widow pending 
the settlement of the husband’s estate is held to be inalienable, because given 
exclusively for her maintenance. Hackley v. Muskegon Circuit Judge, 58 
Mich. 454. Even where the decree recites that a certain sum to be paid 
quarterly “ shall stand as a final division of property” between the husband and 
wife, no assignable interest passes to the wife. — v. Evans, 81 Wis. 247. 
Analogous to the above cases are those which hold that a pension granted to 
a public officer upon his retirement is not assignable. Wed/s v. Foster, 8 
M. & W. 149. A distinction is made, however, between pensions given so that 
the recipient may keep himself in readiness for some future call and those 

iven as a rewardof merit. Wells v. Foster, supra; Willcock v. Terrell, 3 

x. D. 323. 


EASEMENTS — PRESCRIPTION — TENANT’S INTERRUPTION OF ADVERSE 
ENJOYMENT. — The defendant infringed easements appurtenant to land in the 
age age of a tenant for years. Before twenty years, the period requisite 
or title by prescription, had elapsed, the tenant brought suit for the in- 
fringement. After the twenty years the plaintiff as owner of the fee brought a 
similar suit. Ye/d, that the suit brought by the tenant does not interrupt the 
running of the prescriptive period against the owner of the fee. Goldstrom v. 
Interborough, etc., Co.,36 N. Y. L. J. 489 (N. Y., App. Div., Nov., 1906). See 
NOTES, p. 317. 

ELECTIONS — CONSTITUTIONALITY OF VOTING MACHINES. —A state stat- 
ute authorized the adoption of a voting machine that should secure secrecy 
and be generally efficient. The state constitution provided that elections 
should be by: ballot. He/d, that voting ¥ the machine is voting by ballot 
within 6 eggs of the constitution. Z/well v. Comstock, 109 N. W. Rep. 

8 (Minn.). 
sa machines not only do away with separate paper ballots, but in some 
cases substitute mechanical accuracy both for the sensible knowledge of the 
voter that he has voted as he wished and for the responsibility of officials for 
the count. ‘Therefore, under the Massachusetts Constitution which provides 
for a written vote to be counted by officials, some judges thought that the 
machine’s action ought to be visible to the voters and officials. On the other 
hand, a written vote was defined by others as a change in a material object 
connected with the written name of a candidate, if such change in common 
understanding expressed a vote. See Opinion of the Justices, 178 Mass. 605. 
This latter construction, in not limiting the meaning of the word “ballot” too 
strictly, follows the general purpose of the ballot to secure a free, secret, 
and accurately recorded vote. See Detroit v. Board of Inspectors, 139 Mich. 
548 ; Lynch v. Malley, 215 Ill. 574. There is authority along with the present 
case for disregarding the more specific meaning so long as an absolutely certain 
meaning is not opposed. Zemple v. Mead, 4 Vt. 535; see State ex rel. Robert- 
son v. McGough, 118 Ala. 159. The result in these cases, allowing new 
methods of fulfilling old purposes, is surely to be desired. 


EQUITY — JURISDICTION — ENJOINING TRESPASS IN FOREIGN JURISDIC- 
TION. — The plaintiff sought an injunction against continued trespasses by the 
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defendants on his land in a foreign jurisdiction. The defendants, who ap- 
peared, denied the plaintiff’s title in the docus in guo. Held, that equity is with- 
out power to grant relief. Columbia Nat'l, etc., Co. v. Morton, 34 Wash. L. 
Rep 766 (D. C., Ct. App., Nov. 7, 1906). 

The position here taken, though supported by some authority, is unsound. 
For a criticism of a case presenting similar facts, see 15 HARv. L. REV. 579. 


ILLEGAL CONTRACTS — EFFECT OF ILLEGALITY — WHETHER ILLEGALITY 
Bars RECOVERY FOR FRAUD. — Confederates of the defendants induced the 
plaintiff to bet upon a foot-race by telling him that it was prearranged that a 
certain contestant should win. The other won, as the defendants had in fact 
arranged. The defendants lent to this scheme the use of their bank and credit, 
and thus lulled the plaintiff into a sense of security. He/d, that the plaintiff is 
not barred by his own illegal conduct. Sanborn, J., dissented. Stewart v. 
Wright, 147 Fed. Rep. 321 (C. C. A., Eighth ng 
ip ora — unfavorable to the result reached in this case, see 20 HARV. 

REv. 60. 


INSANE PERSONS — LIABILITY IN TORT— RESPONSIBILITY FOR DEFEC- 
TIVE CONDITION OF REAL PROPERTY. — From a building which belonged to 
a lunatic a portion of the floor had been removed and the opening left unguarded. 
The plaintiff, apparently an invited person, fell through the hole, and was 
injured. She sued the lunatic and his committee. The defendants demurred 
to the complaint. edd, that the demurrer be sustained. Ward v. Rogers, 51 
N. Y. Misc. 299. 

Where the law fixes an absolute liability on the owner of property for damage 
suffered by others through that property, it is proper that an insane owner 
should bear the same burden as a sane one. On the other hand, if responsi- 
bility for a certain tort can be fixed ona particular person only because of 
some fault, it would seem that the responsibility of an insane actor should 
depend on whether or not he was, as to those acts, a blamable person. CLERK 
AND LinD., Torts, 4 ed., 48. The cases recognize that an occupier of land 
is not an insurer of its safety as to invited persons, but “y owes a duty of 
reasonable care to prevent damage from unusual danger. Larkin v. O'Neill, 
119 N. Y. 221. In the principal case it is a fair inference that the defendant's 
insanity precluded any possibility of his having been personally blameworthy. 
Further, he was not liable on principles of agency, for his committee was not in 
control of the property as his agent, but as an officer of the court. Kent v. 
West, 33 N. Y. App. Div. 112. The decision of the court is therefore sound, 
but in principle seems inconsistent with the doctrine previously enunciated by 
the New York Appellate Division. McCabe v. OConnor, 4 N. Y. App. Div. 
354. Cf Williams v. Hays, 143 N. Y. 442. 


INTERSTATE COMMERCE — CONTROL BY STATES — ATTACHMENT OF ROLL- 
ING STOCK OF NON-RESIDENT CARRIER AND GARNISHMENT OF CONNECT- 
ING CARRIERS FOR FREIGHT COLLECTIONS. — The plaintiff brought suit in 
lowa for a tort committed in Illinois by an Ohio corporation having no agent 
in Iowa. He attached some of the defendant’s freight cars that were in lowa 
in the possession of other railways, which had received them at a point outside 
the state and which were, by agreement, either forwarding them to the con- 
signees of the freight or returning them empty to the defendant. Also, these 
other railways, ad. corporations having agents in Iowa, were garnisheed for 
freight collections which they might owe the defendant. An Act of Congress 
authorized railways to arrange for continuous carriage. He/d, that the attach- 
ment and garnishment are regulations of interstate commerce not within the 
power of astate. Davis v. Cleveland, etc., Ry. Co., 146 Fed. Rep. 403 (Circ. 
Ct., N. D. Ia., W. D.). See NoreEs, p. 319. 


INTERSTATE COMMERCE — CONTROL BY STATES— RIGHT TO STOP THROUGH 
TRAINS. — The Mississippi legislature established a railroad commission with 
discretionary power to cause all trains to stop at county-seats and at other 
places where business or public convenience should require. The commission 
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required two through trains, —. mails from Chicago to New Orleans under 
— contract with the United States government, to stop at a county-seat 
ready adequately provided with train service. edd, that this is an improper 
interference with interstate commerce. J/iss. Ry. Commission v. Lil. Central 
ky., U. S. Sup. Ct., Dec. 3, 1906. 
For a discussion of the principles involved, see 10 HARV. L. REv. 378. 


INTERSTATE COMMERCE — INTOXICATING LIQUORS — DEFINITION OF 
“ ARRIVAL” IN WILSON AcT.—The Wilson Act of 1890 provided that 
liquors transported into a state should, upon arrival in the state, become subject 
to the police law thereof. Acting under such state law, officers seized liquor 
in a railway warehouse before notice had been sent to the consignee or before 
a reasonable time for removal had elapsed. He/d, that the seizure is unlawful, 
since the liquors have not “ arrived ” within the meaning of the Wilson Act. 
a gv v. Southern Ry. Co., U.S. Sup. Ct., Dec. 3, 1906. 

t has been held that liquors have not “ arrived in the state” within the 
meaning of the Act, and therefore remain articles of interstate commerce, 
when they have just been unloaded on the station platform at their destination. 
Rhodes v. Iowa, 170 U. S. 412. The present case further decides that even 
after removal to the railway warehouse they have not “arrived.” Both cases 
suggest that the goods would have “ arrived ” after delivery to the consignee or 
storage for him, though they were still in the original packages. This inter- 
pretation twists the literal meaning of the word in order to follow the general 
tenor of the Act and the intention of Congress presumed from the occasion of 
its enactment. See Rhodes v. Iowa, supra. There is further reason for this 
interpretation under the theory that the federal commerce power is exclusive of 
that of the states; for if the Act were construed to give control of interstate 
liquor shipments before delivery, with the consequent direct effect on the 
shipping contracts, it would not merely mark the time at which imported goods 
should come under state laws, but would more plainly allow states to regulate 
interstate commerce. See American Express Co. v. Lowa, 196 U. S. 133. 


LEGACIES AND DEVISES — CONSTRUCTION — DIRECTION TO PURCHASE 
ANNUITY AS CREATING VESTED LEGACY. —A testator devised his residuary 
estate to trustees upon trust to purchase in the name of the testator’s wife a 
tage an annuity of a certain value. The wife survived the testator, but died 

efore the will had been proved without having made any election to take the 
value of the annuity in cash. The administrators of the widow’s estate claimed 
the sum which, at the testator’s death, would have purchased such an annuity. 
Held, that they are entitled to it. Ju re Robbins, [1906] 2 Ch. 648. 

Since the beneficiary of such a provision could immediately resell the annu- 
ity, the English courts do not compel the trustee to purchase it if the benefi- 
ciary elects to take the value directly. Ford v. Batley,17 Beav. 303. This 
—, may sometimes avoid a codes diminution in the sum realized by the 

eneficiary, but the advisability of discharging a trust in a way so obviously 
adapted to defeat the object of the settlor is doubtful. It is but a short step to 
say that since the annuitant has this right of election, there is in effect a legacy 
the right in which vests at once on the testator’s death. Bayly v. Bishop, 
9 Ves. Jr.6. Such is the construction in the present case. The English courts 
have refused, however, to apply this principle where the testator had provided 
for limitations over in case the beneficiary should assign. Power v. Hayne, 
L. R. 8 Eq. 262. Since the necessary consequence of the application of this 
doctrine is to transfer a fund to persons for whom the testator never intended 
to provide, it seems a proper place to hold rather that the trust has failed. 


LIENS — PRIORITIES — CONFLICTING CLAIMS. — An agreement by the tenant 
to mortgage his crop was inserted in a contract to lease certain land, and A, the 
lessor, failed to record the instrument. B later obtained a mortgage on the 
same crop, by its terms subject to A’s claim, and recorded it. Subsequently C, 
ignorant of A’s rights, became the tenant’s creditor and secured an attachment 
lien against his crop. A statute provided that instruments creating legal or 
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equitable interests must be recorded in order to give rights superior to those of 
creditors. Suit was brought in 2 to determine the priority of the claims 
of the respective parties. He/d, that C should be preferred first, and A second. 


_ Bowles’ Exec. v. Jones, 96S. W. Rep. 1121 (Ky.). 


Since B’s mortgage was by its terms subject to A’s equitable claim, as be- 
tween the two the fact that A failed to record the instrument under which he 
claimed could make no difference. Howard v. Chase, 104 Mass. 249. As 
between B and C, B’s rights were superior because his mortgage was recorded 
before C became a creditor. See 7 HARV. L. REv. 241. If C had no notice 
actual or constructive of A’s unrecorded lien, he should be preferred before A. 
Wicks v. McConnell, 102 Ky. 434. Even if this were the case it would be 
difficult to find a ground for preferring C’s claim to B’s, for it can hardly be 
maintained that B was guilty of misconduct. Hoag v. Sayre, 33 N. J. Eq. 
552. It has been stated that subsequently my sige liens subject to a second 
mortgage which was by its terms subject to a first mortgage must necessarily 
be subject to the first. See Bundy v. [ron Co., 38 Oh. St. 300, 312. This 
line of reasoning applies here. The filing of B’s mortgage should be held to be 
constructive notice of A’s claim, to which it specifically refers, and the order of 
preference should be, first A, then B, and last C. 


LIMITATION OF ACTIONS — NEW PROMISE AND PART PAYMENT — EFFECT 
WHEN MADE BY ONE OF JOINT OBLIGORS. — A statute provided that the real 
estate of a deceased debtor should be assets for the payment of his debts. A 
testator devised to his son a part of his real estate which was encumbered with 
a mortgage debt. The devisee paid interest on the debt for thirty years. Then 
the mortgagee secured judgment against the testator’s executor. The residue 
of the testator’s land had been sold under the terms of a trust imposed by the 
will, and the judgment creditor claimed the fund in the hands of the trustee as 
assets of the estate. The beneficiaries of the trust were permitted to plead the 
Statute of Limitations. Held, that part payment by the devisee of the mort- 
gaged property does not keep the debt alive as to property not in the first 
erg ee! charged with it. Jn re Lacey, 41 L. Jour. 754 (Eng., Ch. D., Nov. 
15, 1906). 

"har comment on an opposite decision by the same court, see 19 Harv. L. 
REV. 57. 


MUNICIPAL CORPORATIONS — OFFICERS AND AGENTS — EFFECT OF RE- 
ELECTION AFTER OUSTER. — The defendant, the mayor of Kansas City, had 
been guilty of official misconduct. In guo warranto proceedings judgment of 
ouster was rendered against him, expressly excluding him from his office for 
the remainder of his term. During the forbidden period he was again elected 
mayor, and assumed to exercise the powers of the office. He/d, that he may be 
= for contempt. State v. Rose, 86 Pac. Rep. 296 (Kan.). See NoTes, 
p- 316. 


NEGLIGENCE — DUTY OF CARE — TRESPASSING CHILDREN ON HIGHWAY. 
The defendant's employees were stringing cable on the highway by a rope 
passed through a pulley and attached to a team of horses. The employees 
several times chased children away from the machinery. While the rope was 
still, the plaintiff, a child of seven years, took hold of it near the pulley. The 
employees started the team, and the plaintiff’s hands were crushed. edd, that 
the judgment for the plaintiff be affirmed. Two judges dissented. O'Leary v. 
Michigan State Telephone Co., tog N. W. Rep. 434 (Mich.). 

The law in this sort of case is in a confused, unsatisfactory condition. 
There appears, however, in recent cases a wholesome tendency to decide these 
questions from the standpoint of public policy. See 11 Harv. L. REv. 349, 
360; 12 2bid. 206. In the case at hand, both parties were where they had equal 
rights to be, as distinguished from the turntable cases. The defendant’s knowl- 
oles of the proximity and the inclinations of the children warned it that danger 
to them was imminent rather than merely possible. Thirdly, not the plaintiff’s 
trespass, but the defendant’s act brought the force into play. This leaves us 
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to balance harm to trespassing children against a restraint on the beneficial 
uses of machinery in that the owner should exercise due care while operating 
it on highways me he can reasonably anticipate that children are in perilous 
situations. So from the standpoint of public policy the decision seems correct. 
Although.a search of the authorities reveals only distinguishable states of fact, 
the reasoning in somewhat similar cases where the defendant was held liable 
supports the one at hand. Powers v. Harlow, 53 Mich. 507; Lynch v. Nurdin, 
1 Q. B. 29. And in those contra the reasoning does not always oppose it. 


Bishop v. Union Ry. Co., 14 R. 1. 314; but see Mangan v. Aiterton, L. R. 
1 Exch. 239. 


NUISANCE — RECOVERY OF DAMAGES — RECOVERY BY LESSEE OF PREM- 
ISES RENDERED UNINHABITABLE. — The defendant so negligently conducted 
building operations on a lot adjoining a peagysaen, boo ye occupied by the plaintiff 
under a lease, that the latter premises were rendered uninhabitable. Ae/d, that 
as items of damage the plaintiff may recover, (1) the cost of storing his furni- 
ture until the expiration of his lease, (2) the difference in living expenses after 
removing from the house, (3) for the loss of comfort suffered by the plaintiff 
and his family in consequence of the defendant’s negligent acts. One 5% 
dissented. McFadden v. Thompson-Starrett Co., 36 N. Y. L. J. 871 (N. Y., 
Dec., 1906). 

t seems stag settled that upon a wrongful eviction by the landlord, a 
tenant’s recovery is limited to the difference between the value of the lease and 
the rent reserved. Zyrul/l v. Granger, 8 N. Y. 115. So, though the eviction 
may result in loss of profits, the tenant is not allowed compensation therefor. 
Dennison v. Ford, 10 Daly (N. Y.) 412. One case finds justification for this 
doctrine in the analogy between a leasehold and a personal chattel, the theory 
being that since the owner of a chattel is not allowed compensation for possible 

rofits from its use, the tenant whose lease is destroyed should be — 
imited in his recovery. See Dennison v. Ford, supra. But a leasehold, 
whether used as a dwelling-place or a place of business, is sufficiently differen- 
tiated from a personal chattel to justify a different rule. Shaw v. Hoffman, 
25 Mich. 162. In considering the tenant’s damage it seems immaterial, aside 
from his liability for rent, whether he be evicted by his landlord or by an inde- 
pendent wrongdoer. Thus there is force in the contention of the dissenting 
judge that the measure of damages should be the same in both cases. The 
present decision, however, seems right in result, and to indicate an error in the 
rule applied in the constructive eviction cases. See Shaw v. Hoffman, supra. 
Cf 19 Harv. L. REV. 50. 


POLICE POWER— REGULATION OF PROPERTY AND USE THEREOF — SALE 
OF PATENT RIGHT. — A Kansas statute required the filing of copies of letters 
patent before a sale of the patent rights. It was contended that the statute 
violated the constitutional right of Congress to grant patents and the federal 
laws giving free rights to sell them. An Arkansas statute made a note given 
in payment for a patent right void if it did not show on its face for what it was 
given. He/d, that both statutes are valid as reasonable exercises of the states’ 
police power. Adlen and Allen, Adm. v. Riley; Woods and Sons v. Carl, 
U. S. Sup. Ct., Dec. 3, 1906. 

The use of articles made under letters patent is subject to the same control 
by the state as other articles of the same nature. Patterson v. Kentucky, 97 

.S. 501. But the intangible property arising from a patent right has been 
distinguished. See Castle v. Hutchinson, 25 Fed. Rep. 394. And the validity 
of statutes regulating the sale of such rights has been denied. Ho/lida & Ball 
v. Hunt, 7o Ill. 109; Pegram v. American Alkali Co., 122 Fed. Rep. 1000. 
But the better view seems to be that such regulation is within the police power 
of the state. Brechbill v. Randall, 102 Ind. 528; State v. Cook, 107 Tenn. 
499. The present decisions are the first on the subject by the Supreme Court. 
The reasoning of the court is that patent rights form a peculiar class, in the 
sale of which tans is easily accomplished, ont that regulation of such sales by 
the state to protect its citizens from frauds does not interfere with any federal 
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legislation. Neither the filing of papers nor the statement of the consideration 

on the face of notes given for the sale interferes with the exclusive right of the 

ag we or his — to sell. And it is only this right to exclude others which 
as been given by Congress. See /u re Brosnahan, 18 Fed. Rep. 62. 


PROHIBITION — NoT MAINTAINABLE WHERE ANOTHER REMEDY EXxisTs.— 
The relator was served with a subpoena entirely insufficient in substance under 
circumstances such as to warrant the conclusion that the information was laid 
before the magistrate simply to serve private ends. To resist the subpcena, 
for disobedience of which both a fine and imprisonment were prescribed, the 
relator brought a writ of prohibition. Ae/d, that although the subpcena is 
void, a writ of prohibition will not be granted, since the relator has an adequate . 
remedy through a writ of Aadeas corpus. Two judges dissented. People ex rel. 
Livingston v. Wyatt, Justice, 36 N. Y. L. J. 829 (N. Y., Ct. App., Nov. 20, 


Although an inferior court has acted in relation to a matter within its jurisdic- 
tion, a writ of prohibition may nevertheless issue in case of the use of an un- 
authorized power. Afpfo v. The People, 20 N. Y. 531; Jn re Holmes, [1895] 
1 Q. B. 174. But it is a fundamental principle that where there is adequate re- 
lief in another form this extraordinary remedy cannot be invoked. Ex parte 
Braudlacht, 2 Hill (N. Y.) 367. It has been said that until the party aggrieved 
has applied in vain to the inferior tribunal for relief there can be no recourse to 
prohibition. See HiGH, ExTRAoR. REm., § 765. This seems to be true, how- 
ever, only in case an appeal would lie from the lower court’s decision, and there 
was no provision for such an appeal in the present case. The argument of the 
court that Aadeas corpus would afford adequate relief seems scarcely satisfactory. 
No escape is left the relator from being adjudged in contempt of court, subject 
to a fine and at least temporary arrest. Such a result conflicts, too, with the 
sounder, though somewhat extreme, view that other remedies which will pre- 
clude one from relief by prohibition must be — effective and reasonably 
prompt and efficient. See State v. Elkin, 130 Mo. go, 109. 


RAILROADS — POWER TO LEASE— LIABILITY OF LESSOR FOR NEGLI- 
GENCE OF LESSEE. — Under statutory authority the defendant company had 
leased its line to a company which thereafter exercised complete supervision 
and control. The plaintiff was injured by the negligence of the servants of the 
lessee company and attempted to recover against the lessor company. Held, 
that the defendant, having leased its property by authority of statute, is not 
responsible for the negligence of the lessee company. One justice dissented. 
Moorshead v. United Rys. Co., 96 S. W. Rep. 261 (Mo., St. Louis Ct. App.). 

There is a sharp conflict on the point here involved. Some courts maintain 
that even though a railroad lease have legislative sanction, the lessor company 
nevertheless remains liable for the lessee’s negligence. This view is based 
upon the impolicy of permitting a corporation originally clothed with public 
franchises to cast the attendant liabilities upon other corporations of, perhaps, 
doubtful responsibility. Chollette v. Omaha & R. V. Rd. Co., 26 Neb. 159. 
These courts have gone so far as to hold the lessor liable to employees of the 
lessee injured by the latter’s negligence. C. & G. 7. Ry. Co. v. Hart, 209 Ill. 
414; contra, Va. Midland Ry. Co. v. Washington, 86 Va. 629. Other juris- 
dictions hold that statutory authorization of the lease carries with it, by neces- 
sary implication, exemption of the lessor from continuing liability, the 
contention being that liability for negligent operation is inseparable from the 
power of controlling operation. Pinkerton v. Traction Co., 193 Pa. St. 229. 
The present well-considered decision seems to be in accord with the better 
reasoning, and with the slight weight of authority. Distinctions in these cases 
are properly drawn between liability for injuries due to negligent operation and 
those due to defective original construction. St. Z., W. & W. Ry. Co. v. 
Curl, 28 Kan. 622. Distinctions are also drawn, though with less propriety, 
between duties imposed by charter or statute and duties imposed by common 
law. Arrowsmith v. Nashville & D. R. Co., 57 Fed. Rep. 165. 
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RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — AGREEMENT AS TO 
SALE OF CHATTELS — EFFECT ON SUB-VENDEE. — The plaintiffs, publishers, 
printed in their books a notice that the books were to be sold only at a certain 
price, at retail, and by their authorized agents, and that purchasers should not 
re-sell within a certain time. On breach of any of these stipulations, the title 
was to revest in the publishers. The defendant, with knowledge of this notice, 
violated its conditions. e/d, that there may be a preliminary injunction to 
restrain him. Authors and Newspapers’ Ass'nv. O'Gorman Co., 147 Fed. Rep. 
616 (Cire. Ct., Dist. R. 1.). 

For a discussion of the principles involved, see 17 HARv. L. REv. 415. Cf 
Bobbs-Merrill Co. v. Straus, 147 Fed. Rep. 15 (C. C. A., Second Circ.) ; Scerid- 
ner v. Straus, 147 Fed. Rep. 28 (C. C. A., Second Circ.). 


STATUTE OF FRAUDS— PART PERFORMANCE— REPUDIATION OF CON- 
TRACT BEFORE ACTION UPON IT.— The defendant orally agreed to give the 
plaintiff a ten-year lease of certain premises. Later a disagreement arose, the 
defendant claiming it was to be for only five years. Though the plaintiff was 
informed that he could not have a lease for more than five years, he entered, 
made improvements, and demanded the execution of a ten-year lease. Held, 
that the contract cannot be enforced. Czermak v. Wetzel, 100 N. Y. Supp. 167 

App. Div.). 

C This Nes York decision illustrates the true — on which specific per- 
formance of oral contracts within the Statute of Frauds is given when there is 
part performance by the plaintiff. The true basis of equity’s interference is 
not that it is giving specific performance of the oral contracts, but the feeling 
that the promisee has an equity when, relying on the agreement, he has 
changed his position so that he cannot be adequately reimbursed nor put in as 
favorable a position as before. See 15 Harv. L. Rev. 659. When the prom- 
isor repudiates the contract and the promisee, with notice, nevertheless sets out 
to act upon it, the theory on which equity proceeds in these cases does not 
apply. Parke v. Leewright, 20 Mo. 85; see Wood v. Thornley, 58 Ill. 464, 
471. The promisor is innocent of any fraud; the promisee cannot say that he 
has acted on the faith of the promise. The promisor may lawfully stand on 
the statute, and refuse to perform the agreement. See Dunphy v. Ryan, 116 
U.S. 491, 498. Having done so, he may allow the tenant to enter on other 
terms, without providing him with an equity. 


TAXATION — PARTICULAR FORMS OF TAXATION— STATE INHERITANCE 
Tax ON STOCK OF SIMULTANEOUSLY INCORPORATED Two-STATE Cor- 
PORATIONS. — A New York statute oe an inheritance tax of 5 per cent 
upon all “ property within the state” belonging to a non-resident decedent. A 
Connecticut decedent left in Connecticut shares in the Boston & Albany Rail- ' 
road, a corporation simultaneously and in good faith incorporated both in 
New York and in Massachusetts. The main offices of the company and five- 
sixths of its trackage were in Massachusetts. New York officials assessed 
the shares at their full market value. Hed, that they should be assessed at 
a value representing the proportion of the corporation’s property within the 
state. Matter of Cooley, 186 N. Y. 220. See NOTES, p. 313. 


TAXATION — PURPOSES FOR WHICH TAXES MAY BE LEVIED— RELIEF OF 
BLIND. —A statute provided that all blind adults who had been residents of 
the state for five years and had no means of support should be entitled to not 
more than twenty-five dollars per capita quarterly from the county treasury. 
Held, that the statute is unconstitutional, as it requires the expenditure for a 
private purpose of public funds raised by taxation. Auditor of Lucas County 
v. State ex rel. Boyles, 78 N. E. Rep. 955 (Oh.). 

It is settled law that taxation can only be for — purposes. Loan Ass'n 
v. Topeka, 20 Wall. (U. S.) 655. But the line between what is a public and 
what is a private purpose has not been definitely determined. There are, 
though, some indicia of a public purpose that are established. Thus, if the 
general well-being of society and the present and prospective happiness and 
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prosperity of the people be subserved or advanced, the purpose is public. See 
People v. Salem, 20 Mich. 452. The benefit to the public, however, must be 
direct and not merely incidental or consequential. Weismer v. Village of 
Douglas, 64 N. Y. 91. The relief of the poor and the care of those who are 
unable to take care of themselves are among the unquestioned objects for 
which taxes may be laid. State ex rel. Goodwin v. Nelson County,1 N. D. 88; 
see Booth v. Town of Woodbury, 32 Conn. 118, 128. Tested by these princi- 
ples, it is hard to see why the general purposes in the present case were not of 
a public character. Under the operation of the statute, however, as it provided 
for no inquiry subsequent to the one awarding the aid, a beneficiary would still 
be entitled to receive his bounty after becoming self-supporting. Such a result 
would render the tax clearly unconstitutional. 


TRUSTS — CREATION AND VALIDITY — PROVISION FOR INTEREST AND 
FINAL Disposition. — The plaintiff's testator gave to the defendant a sum of 
money on the understanding that the latter should pay interest thereon to the 
testator during his life, and upon his death dispose of the sum according to in- 
structions in a letter to be left by the testator. Upon the death of the testator, 
though the letter of instructions was duly found, his personal representatives 
claimed the fund. He/d, that whether the agreement created a trust or not, the 
personal representatives cannot recover from the defendant. . One justice dis- 
sented on the ground that the agreement resulted ina mere loan. Morris v. 
Wucher, 100 N. Y. Supp. 878 (App. Div.). ; 

In spite of the court’s hesitation as to the grounds for its decision, the result 
is undoubtedly correct. The fact that interest was to be paid on the amount is 
sufficient, according to the better view, to negative the existence of a trust. 
Pittsburgh Natl Bk. v. McMurray, 98 Pa. St. 538. The conclusion of the 
dissenting justice, however, that on that account the transaction can result in 
nothing but a debt recoverable by the testator or his representatives, does not 
follow. The defendant took title under a contract, first to pay interest, and 
second to make certain final disposition of the money received, and he cannot 
be compelled to do other than fulfil his contract. Cf Scrugg v. Alexander, 
72 Mo. 134. This conclusion is not open to the objection that it permits testa- 
mentary disposition of property without the formalities required by the Wills 
Act, for the testator parted with control at the time of the original transfer. A 
similar decision was reached in an English case on the erroneous ground that 
a valid trust was created. Moore v. Darton, 4 De G. & Sm. 517. 


TrusTs — POWERS AND OBLIGATIONS OF TRUSTEE— EQUITABLE SET- 
OFF AGAINST INSOLVENT CESTUI QUE TRUST.— The estate of a cestud que 
trust brought suit for an account against the trustee’s estate. The latter 
claimed the right to set off against the trust obligation certain claims held by 
the trustee personally against the cestuz. The cestud’s estate was insolvent. 
Held, that, owing to the insolvency, the set-off will be allowed in equity. Smith 
v. Perry, 95 S. W. Rep. 337 (Mo., Sup. Ct.). 

At law only mutual debts may be set off against each other. Zagg v. Bow- 
man, 99 Pa. St. 376; see Mo. bey. STAT. 1899, §§ 4487-4499. It is also es- 
tablished that ordinarily a trustee when called on to account for trust property 
cannot set off personal claims against the cestuz. First Nat'l Bank v. Barnum 
Wire Works, 58 Mich. 124, 315. But equity allowed set-off in general before 
statutes allowed it at law. Lyx parte Stephens, 11 Ves. Jr. 26. And equity 
may, therefore, go further than the statutes and enforce by way of set-off cross- 
demands, whether arising out of the same or disconnected transactions, and 
whether liquidated or unliquidated. A ground of such equitable set-off is the 
insolvency of the party against whom it is claimed. St. Paul Trust Co. v. 
Leck, 57 Minn. 87. The extent to which the cases have gone has been to 
stay the collection of a liquidated claim until an unliquidated cross-claim 
should be determined and set off. orth Chicago Rolling Mill Co. v. St. 
Louis Steel Co., 152 U.S. 596.. The present case goes further in allowing the 
set-off of a legal against an equitable claim. On its facts this case does not 
seem open to the objection of working an injustice to other creditors of the 
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cestut. It may therefore be supported as an extension of the general doctrine 
of equitable set-off. 


TRUSTS — POWERS AND OBLIGATIONS OF TRUSTEES — PROFITS ARISING 
FROM COMBINATION OF TRUST AND PERSONAL INTERESTS OF TRUSTEE.— 
The defendant was trustee of the plaintiff group of gas companies with entire 
control. He also owned a controlling interest in the competing group of com- 
panies. A coke manufacturing company needed a market for its by-product 
gas. By contemporaneous transactions the defendant entered into long-term 
contracts with it on behalf of the plaintiff companies and sold out his personal 
holdings in the other companies at an abnormal profit. Afe/d, that the plaintiff 
companies are entitled to an equitable share of the personal profits. Bay State 
Gas Co. v. Rogers, 147 Fed. Rep. 557 (Circ. Ct., Dist. Mass.). 

That a trustee cannot make use of trust-funds for private profit is fundamental. 
If he trade or speculate with them, he must account to the cestui for gains. 
Norris's Appeal, 71 Pa. St. 106. Only by removal of all temptation of self- 
interest can trustees’ loyalty and prudence to defenseless ces¢uzs be assured. 
1 PERRY, TRUSTS, 5 ed., §§ 427 e¢ seg. Norcan the trustee reap incidental 
benefit from his office, though the cestwé himself could never have obtained it. 
White v. Sherman, 168 Ill. 589. If he himself act as solicitor or broker for 
his cestuz, he gets nothing for his services, though he might have paid others 
for them. Broughton v. Broughton, 5 De G. M. & G. 160. He cannot buy up 
at a discount claims against the estate or incumbrances upon it and pocket the 
difference. Rankin v. Barcroft & Co.,114 Ill. 441. Only Kentucky seems 
favorably disposed toward any kind of incidental profit. Bush v. Webdster,72S. 
W. Rep. 364. The fiduciary capacity does not, however, disqualify a trustee from 
making profit in a common or joint enterprise with his cestuz. Levi v. Evans, 
57 Fed. Rep. 677. But equal zeal must be used in furthering each interest. 
Scott v. Ray, 18 Pick. (Mass.) 360. In the principal case single ownership of 
the combined interests involved a strategic position, intrinsically valuable, which 


could be realized on by sale of either holding. The profit should therefore be 
apportioned. 


WILLs — Joint WILLS — REvocaTIon. — A and B made a joint will — 
each left his property to the other for life, and at the death of the survivor a 

the property of both was to go to C. A died. B accepted the decedent’s 
estate, and then made another will revoking the first. He/d, that C may re- 
cover such egy from the defendants, to whom B voluntarily transferred it 
during his life, as he would have been entitled to under B’s first will. Bower 
v. Daniel, 95 S. W. Rep. 347 (Mo., Sup. Ct.). See NorEs, p. 315. 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


RIGHTS OF THE JAPANESE IN CALIFORNIA SCHOOLS. — Much popular dis- 
cussion has been evoked by a rule adopted on October 11, 1906, by the board 
of school trustees of San Francisco, which provides that Japanese children 
shall attend schools set apart for Chinese, Japanese, and Koreans, and excludes 
them from other schools. In considering whether or not such action violates 
any rights of the Japanese, it may be well first to look at the question apart 
from the ~~ between the United States and Japan. 

It is generally held that local school officials have no power thus to provide 
for separate schools in the absence of express legislative authority.1_ But in the 


ca ya Board of Education v. Tinnon, 26 Kan. 1; Wysinger v. Crookshank, 82 
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present case such authority is probably conferred by § 1662 of the Political 
Code of California of 1903, which provides that “trustees shall have the power 
to . . . establish separate schools for Indian children and for children of 
Mongolian or Chinese descent.” It can hardly be questioned but that “ Mon- 
golian ” is used here in its broadest sense and includes Japanese.! The ques- 
tion then arises whether the action of the school board, though authorized by 
the legislature, is violative of any rights of the Japanese under the federal 
Constitution. The first section of the Fourteenth Amendment secures to all 
persons, thus including aliens,? the equal protection of the laws. It is well 
established, however, that even in the case of a citizen this clause does not 
prevent the segregation in public schools of different races. The rights of an 
alien would not be any greater than those of acitizen. But though different 
races may be segregated, no race may be accorded better treatment than 
another. So no constitutional rights of the Japanese have been violated in the 
present case unless the schools for Japanese and for whites offer the latter 
greater advantages, or unless there is more than a reasonable difference in 
their accessibility. The former supposition the evidence at hand seems to 
negative, but it may be that the Japanese school is unreasonably difficult of 
access. Even in such a case it will have to be established — though this 
seems not an insuperable difficulty — that aliens have rights in public property, 
such as public schools. This last objection would very probably not have to be 
met in the case of Japanese children born in this country, since they are citizens 
of the United States.5 On the other hand, such children have, it is clear, no 
rights under the treaty. 

In making inquiry as to whether any — rights of Japanese who were born 
in Japan have been violated, it may well be noted that there is doubt as to 
whether the treaty-making power of the United States would justify it in 
guaranteeing to a foreign sovereign for his subjects a greater right or privilege 
than citizens of this country possess, —the privilege of exemption from racial 
segregation in schools. For though no case has arisen in which the treaty- 
making power has been held to be exceeded,* there is a general opinion that 
it has substantial limits.?_ On the whole, however, it seems probable that it 
would be held to extend to the case in hand.* Ina recent article Mr. Edwin 
Maxey comes to the further conclusion that the treaty actually does guarantee 
to all Japanese subjects freedom from segregation, and that San Francisco has 
violated this treatyright. Zxclusion of Japanese Children from San Francisco 
Schools, 16 Yale ie i. go (December, 1906). The material part of the treaty 
reads as follows: “in whatever relates to rights of residence and travel .. . | 
the citizens or subjects of each Contracting Party shall enjoy in the territories 
of the other the same privileges, liberties and rights . . . [as] native citizens 
or subjects, or citizens or subjects of the most favored nation.”® Granting 
with Mr. Maxey that “rights of residence” include school privileges, it is 
hard to see how the treaty gives the Japanese any rights that are necessarily 
violated by the segregation order. This is clear as to the clause that gives 
them the same rights as have citizens of the United States. And even the 
citizens of the most favored nation are subject to segregation in our schools, A 
colored British subject would have to attend the schools for negro children, and 
a white British child the schools for white children, wherever there is segrega- 


1 See 2 Encyc. Britannica, 9 ed., 113. 

2 Yick Wo v. Hopkins, 118 U. S. 356, 369. 

8 Lehew v. Brummell, 103 Mo. 546. 

4 See the report of Secretary Metcalf, which accompanied the President’s Message 
to Congress of December 18, 1906. 

5 Jn re Look Tin Sing, 10 Sawy. (U. S. C. C.) 353. 

® Butler, Treaty Making Power, § 454. 

7 2 Northwestern L. Rev. 1; same article in 1893 Am. Bar Ass’n 243. Cf U. S. 
Rev. Stat. § 709. See Geofroy v. Riggs, 133 U.S. 258, 267. 

8 Cf. Geofroy v. Riggs, supra. 

® 29 U. S. Stat. at L. 848. 
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tion of negroes and whites. It is merely incidental that Japanese subjects are 
very generally of the Japanese race; German subjects are generally white, 
and would have to attend the schools for whites. The whites are segregated 
as much as the negroes or the Japanese. It must be clear that it is the Japanese 
as a race, not as subjects of the emperor of Japan, who are segregated, since 
American citizens of Japanese descent are included as Japanese. ‘To interpret 
the treaty to stipulate against school segregation of the Japanese as a race, as 
contrasted with Japanese subjects, would be to adopt a very strained construc- 
tion which would raise grave questions as to the extent of the treaty-makin 
power. It must be remembered that segregation is not discrimination at all, 
and cannot fairly be said to be a denial of equal privileges, liberties, and rights, 
any more than under the Fourteenth Amendment it is a denial of the equal 
protection of the laws. 


AFFIDAVITS IN ATTACHMENT. I. Raymond D. Thurber. A summary of the law 

and collection of authorities on the probative value of affidavits in proceedings for 
the attachment of property. 7 Bench & Bar 55. 

CONTROL OF CORPORATIONS, THE. Frederick N. Judson. Maintaining that the 
most advisable method of controlling corporations is not by forfeiture or suspen- 
sion of the exercise of the corporate functions, but by enforcing a strict responsibilit 
on the part of the officers and members of the corporations for corporate acts. 1 
Green Bag 662. 

Divorce PROBLEM AND RECENT DECISIONS OF THE UNITED STATES SUPREME 
Court, THE. D. D. Murphy. After discussing Haddock v. Haddock and 
Atherton v. Atherton, contending for more uniform divorce laws. 14 Am. Lawyer 
499. See 19 Harv. L. REv. 586. 

Do WE Neep A “SALE oF Goops” Act IN New York? £. Lyman Tilden. 
A comparison of the veg of the English statute with the complexity and 
apparent conflict of New York decisions ; concluding that a codification of the 
law of sales is highly desirable. 68 Alb. L. J. 303. 

Entity THEORY IN CORPORATION Law, THE. Avon. Showing how the fiction 
of corporate entity is in some cases set aside to prevent injustice. 32 Nat. Corp. 
Rep. 881. See 20 Harv. L. REv. 78; sid. 223. 

EVOLUTION OF THE Law BY JupIcIAL Decision. I. Robert G. Street. Dis- 
gg the responsiveness of all judge-made law to public opinion, enumerating 
the influences of the Roman law upon the common law, and emphasizing the 
chaotic condition of the latter. 14 Am. Lawyer 490. 

EXCLUSION OF JAPANESE CHILDREN FROM THE PuBLIC SCHOOLS OF SAN FRAN: 
cisco. Edwin Maxey. 16 YaleL. J. 90. See supra. 

FREEDOM OF THE EXECUTIVE IN EXERCISING GOVERNMENTAL FUNCTIONS FROM: 
CONTROL BY THE JUDICIARY. I. John Campéell. A Colorado view of the 
governor’s right to declare martial law and suspend the writ of habeas corpus. 14 
Am. Lawyer 503. 

INDEX OF COMPARATIVE LEGISLATION, AN. W. F. Dodd. Reviewing the best 
existing summaries of comparative legislation and making suggestions for the 
or summary to be published by the United States Government. 1 Am. 

‘ol. Sci. Rev. 62. 

Law oF OrFicers, THE. Leonard Felix Fuld. Treating the subject under the 

headings de facto officers and qualifications for office. 14 L. Stud. Helper 266, 
29. 

Linrarron OF LIABILITY OF VESSEL OWNERS. James D, Dewell, Jr. Pointing 
out that the owner of a vessel, by moving causes of action against him into the 
federal district courts, can, in many cases by the aid of federal statutes, lessen his 
common law liability. 16 Yale L.. J. 84. 

MOVEMENT FOR AN INTERSTATE ORDER BILL OF LADING. Axon. Commenting 
on the need for reformation of the law of bills of lading and explaining the legal 
effect of proposed amendments to the federal rate bill. 23 Banking L. J. 866. 

NEGRO SUFFRAGE: THE CONSTITUTIONAL POINT OF VIEW. /. C. Rose. Dis- 
cussing the methods by which a large part of the negro population of the South is 
prevented from voting. 1 Am. Pol. Sci. Rev. 17. 

NEWFOUNDLAND FISHERIES’ DispuTE, THE. Alfred B. Morine. Explaining the 
questions at issue, and raising questions as to the construction of the treaty of 1818 

which defines the rights of Americans. 5 Can. L. Rev. 414. 
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New YorK MORTGAGES AND THE RECORDING Acts. LZdgar Logan. Noting the 
difficulties of assignees of mortgages under recent conflicting New York decisions. 
6 Colum. L. Rev. 547. 

ORDINARY AND THE ULTIMATE PURCHASER, THE. Bernard C. Steiner. A treat- 
ment of the law of unfair competition so far as it relates to the protection of pur- 
chasers. 16 Yale L. J. 112. 

PEREZ v. FERNANDEZ — CONFLICT BETWEEN CIVIL AND COMMON LAW IN OUR 
New PossEssions. Axon. Criticizing the decision found in 202 U. S. 80 in 
which the court went far to continue a difference in procedure. 63 Cent. L. J. 
4il. 

PROVINCE OF THE JUDGE AND OF THE JuRY, THE. G. Glover Alexander. The 
historical development. 32 L. Mag. & Rev. 72. 

REFORMS IN THE LAW OF FuTURE INTERESTS NEEDED IN ILLINOIS. I. Albert 
Martin Kales. 1 Ul. L. Rev. 311. 

THEORY OF THE CASE, THE. Anon. Criticizing the tendency of the courts in code 
states to depart from the issue of the pleadings. 63 Cent. L. J. 395. 
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THE LAw OF RAILROAD RATE REGULATION, with Special Reference to Amer- 
ican Legislation. By Joseph Henry Beale, Jr.,and Bruce Wyman. Boston: 
William J. Nagel. 1906. pp. lii, 1285. 8vo. : 

This work will fill a general demand of the profession for a comprehensive 
and reliable work covering its subject. It deals with the subject from a broader 
standpoint than that of the Interstate Commerce Act alone. The authors con- 
sider the common law rules, the state statutory regulations, the Interstate Com- 
merce Act, the decisions of the Interstate Commerce Commission, and the 
decisions of the state and federal courts. The present general demand for 
such a work is due to the Interstate Act Amendments of 1906, the age of all 
works on the subject, except those of Snyder and Judson, and the fact that they 
fail to deal with the common law and state statutes, which are at the very foun- 
dation of this subject. * 

To give sound advice, the common law, the state constitutions and statutes, 
and the national Constitution and statutes, must often be considered as a whole. 
Historically and legally, this clearly appears. In 1787 Congress was granted 
the power “to regulate commerce” (interstate). So far as Congress was con- 
cerned, this power remained almost unexercised until a century later, or 1887, 
when the first Interstate Commerce Act was passed. This act was passed be- 
cause the attempts of the states to regulate the conduct of railways by the so- 
called Granger legislation and legislation of that character, in the early seventies, 
were nullified as to interstate traffic, October 25, 1886, by the necessary ruling of 
the Supreme Court in Wabash Ry. Co. v. Illinois — - S. 557, 577) that reg- 
ulation of interstate traffic by railroads “ must be of a national character, and the 
regulation can only appropriately exist by general rules and principles which 
demand that it should be done by the Congress of the United States, under the 
commerce clause of the Constitution.” The result of this decision was that 
existing state legislation regulating the railroads remained valid as to all trans- 
portation wholly confined to the state so legislating, but that, as to all commerce 
re gaa in one state or territory and passing into another, Congress alone 
had the power to regulate such commerce by statute. 

Nor can the common law, out of which the statutes spring, be overlooked, 
because the Supreme Court early held: “Subject to the two leading prohibi- 
tions, that their charges shall not be unjust or unreasonable, and that they shall 
not unjustly discriminate so as to give undue preference or disadvantage to per- 
sons or traffic similarly circumstanced, the Act to Regulate Commerce leaves 
common Carriers as they were at common law, free to make special contracts 
looking to the increase of their business, to classify their traffic, to adjust and 
apportion their rates so as to meet the necessities of commerce, and generally 
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to manage their important interests upon the same principles which are re- 

rded as sound and adopted in other trades and pursuits.”” C. VM. & O. 
LG 162 U. S. 184. The traffic, however, that is not 
interstate, but is domestic, in large states like Texas, New York, Pennsylvania, 
Illinois, Ohio, and California, is enormous. It is governed by the common law, 
as modified by statute, and not by the Interstate Commerce Act. 

The importance, then, of considering the common law, state statutes, and 
federal statutes, as a whole, when dealing with, or giving advice upon any phase 
of, this subject, is obvious, and the learned authors are to be congratulated upon 
being the first to issue a work covering the law upon this broad basis. 

The point of view of the authors evidently is, to use their own words, that the 
railroad ‘problem is to be dealt with for the present on the basis of existing stat- 
utes and decisions, whereby to “control . . . rates and practices of the rail- 
roads for public good.” To throw light on the subject, they consider, among 
other topics, parliamentary regulation of rates, the persistence of state regula- 
tion, the theory of /azssez faire, the growth of public employments, the power of 
eminent domain, the grant of exclusive franchise, monopoly as a ground for 
regulating public callings, requisites of common carriage, the transportation 
necessary, public business of common carriers, common carriers’ right to com- 
pensation, primary duties of common carriers, excuses for refusal to serve, 
strikes, right to protect their own interests, limitations of their charges, right 
to return on capital, rate of return on capital, right to operating expenses, rea- 
sonableness of particular rates, elements involved in reasonable rates, classifi- 
cation of commodities, the effect of length of transportation upon rates, preventing 
discrimination between competitors and localities, Interstate Commerce Acts of 
England, the Granger and other state statutes, the Interstate Commerce Act of 
1887, the Elkins Act, and the Interstate Commerce Act Amendments of 1906. 
Even the regulations of the Commission with reference to printing and publish- 
ing schedules of rates, and the procedure before the Commission, and in the 
courts, are considered. 

The consideration of these topics is in the main most satisfactory, this being 
particularly true of the difficult one of discrimination in all itsforms. No lawyer 
can examine the book upon “discrimination” without admiring the manner in 
which it traces the growth of the common law upon this subject, the complete 
lists of cases gathered in the notes, or the errors shown in a few able courts that 
have not kept pace with the growing common law. But this work is not infal- 
lible, even upon discrimination. For instance, the Wight case (167 U. S. 512), 
which holds a railroad cannot give free cartage to one shipper, just to get his 
shipments, while refusing it to all other shippers under like circumstances and 
conditions, is given prominence, and is frequently cited (§§ 724, 726, 742, and 
748). The equally important unanimous decision of the Supreme Court, overrul- 
ing a divided Commission, and holding that a railroad in one city to get traffic 
that might go to a rival may give free cartage to all passengers or freight to an 
outlying depot, that it may thus compete with such rival having a depot better sit- 
uated, although it refuses free cartage to the same class of passengers or shippers 
in a neighboring competing city, where it is not so disadvantageously situated, 
is inadequately treated (§ 955). The Commission is. cited to show that the 
classification of a single article, like hay, cannot be —— to increase its rate, 
without changing the question from one of the reasonableness of the advanced 
rate to one of “ undue preference,” but attention is not called, in that connection, 
to the report of the congressional committee creating the Commission, the opin- 
ion of Cooley, Chairman, in the early days of the Commission, and the early and 
repeated rulings of the courts that the ratironds were left “free . . . to classify,” 
if only their rates were not made unreasonable or unduly discriminatory (43 Fed. 
Rep. 51; 162 U. S. 184). 

Naturally, the much cited “hay” case decided by the Commission (§$ 478, 
556, 567, 596, 599, 917, 934, 943, 978, and 1077) was overruled by the courts (134 
Fed. 942; 202 U. S. 613), and this fact should have appeared in the otherwise 
well-arranged, accurate, and valuable table of cases considering all kinds of 
freight, from “ agate ware” to a “zinc slab” (§ 934). In spite of such omis- 
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sion, which may be due to the decision of that case by the Supreme Court about 
the time this work went to print, that table alone is worth the price of the work 
to a lawyer needing such information. This work, however, hardly puts suffi- 
cient stress upon a return load, car detention, or the difference between the cost 
of doing local and through freight carrying, when applied as tests to rates 
attacked as extortionate or discriminating. See Ry. v. Tompkins, 176 U.S. 
178. As the Interstate Commerce Reports have demonstrated statistically for 
many years, if freight cars were loaded and unloaded with reasonable prompt- 
ness, and return loads carried back at hardly any additional expense, the present 
freight car equipment of this country would be abundant wherewith to handle its 
freight traffic. Inability promptly to haul grain to market, or coal back, will be 
unheard of when railroads and shippers alike are compelled to pay a sufficient 
daily increasing detention charge upon cars detained to force their return to the 
company owning them within a reasonable time, instead of permitting shippers 
to use them for warehouses, or other railroads to use them in their business, 
because it is cheaper to use such cars than to build cars of their own. Within 
late years the Pennsylvania Railroad has frequently ordered from fifteen to 
twenty-five thousand freight cars in a single year, and yet it finds itself short of 
freight cars, not because it does not own enough such cars, but because they 
are improperly detained by shippers or other railroads. The extent of this 
detention may be judged from the fact that on the average a freight car travels 
only about thirty miles a day, whereas, if freight cars were not used for ware- 
houses or improperly detained, this average ought to be at least doubled. 
Criticism, however, ought not to be made for not calling more specific attention 
to such facts, which are not understood or fully appreciated by a large portion 
of the railroad world. Some day, lawyers will learn the great importance of 
understanding such important railroad subjects, and a Hadley or an Acworth 
may be associated in the preparation of such a work, just as a doctor is quite 
frequently associated in preparing a work upon medical jurisprudence. Still, 
our authors show more insight into railroading than is common among able 
railroad lawyers, and from this and every other point of view their work is far 
superior to any other now dealing with this subject. 

On the question of the constitutionality or “validity of statutes,” as the 
authors put it, there is a reference to the principal cases, state and federal, 
beginning with § 1301, but it must be confessed the authors here appear rather 
timid, and inclined to proceed cautiously along the line of precisely what has 
been decided by the courts. They incline, evidently, to the position that the 
public good requires that the courts hold that Congress has the power to permit 
the Interstate Commerce Commission to fix future rates, although they admit 
that no express decision has yet been made so determining. They do not 
hazard the opinion that such a decision will be made, but they quote an opinion 
that is odi¢er pointing in that direction (§ 1339). The Supreme Court, however, 
did not mean to be so understood, for in a great case it has since said: “ Jf Con- 
gress has the power to fix such rates,—and upon that question we express no 
opinion, —it does not choose to exercise its power in that way or to that 
extent.” Northern Securities Co.v. United States, 193 U.S. 343. If Congress 
has that power, the greatest authorities hold it cannot be delegated to any other 
body. CooLey, Const. Lim., 163 and 174, and cases, 

if any serious criticism is to be made at all on so thorough and learned a 
work, it is that i: accords almost too much authority to the decisions of the 
Interstate Commerce Commission, and sometimes fails to give due weight to 
rulings of the courts the other ag The Commission in the beginning was a 
very learned body, presided over by the great and learned Cooley, in the full 
maturity of his powers; an author and judge who had had much experience 
with the railroad problem upon all sides of it, as a railroad receiver. Some of 
the most learned legal opinions that can be found on some of the great problems 
involved, were written by him, and are to be found in the first volume of the 
Interstate Commerce Reports. Later, commissioners resigned to accept larger 
salaries as counsel of railroads, or as officials of railroads, and their places were 
filled by men seeking their places because they had not the ability or reputation 
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to command such positions and salaries elsewhere. The Commission has 
remained a very learned body of men, of great experience and of irreproachable 
character, but its legal ability has not continued to be of the same high standard 
set in the beginning by the learned Cooley and his associates. The natural 
result has been that, of the decisions of the Commission that have been 
appealed, a large proportion have been reversed. It is but fair to say that but 
a small percentage of the decisions have been appealed from, and therefore 
the large percentage of reversals merely shows that the railroad lawyers have 
exercised good ju gun about the decisions they have advised the railroads to 
comply with, and the decisions they have advised them to question by appeal. 
Still, the decision of the Commission being unquestioned in the great majority 
of these cases, it follows that this work necessarily gives weight to them in 
stating the law of the subject. 

An appendix contains the rules of the Commission, forms of proceedings 
before the Commission, and a valuable table (p. 1178) by which to trace amend- 
ments in the Interstate Commerce Act. A table of cases cited shows that the 
authors have been industrious, and the index that follows makes it easy to turn 
to details not readily ascertained from the good table of contents in the begin- 
ning. The state acts affecting extortionate rates, personal discrimination, undue 
preference, local discrimination, or regulation by state railroad commissions, 
or courts, can be easily found from the table of contents. 

It is a pleasure carefully to examine a work that sustains such examination so 
well, to find it both comprehensive and acute, to note the accuracy of its learning, 
the convenience of its arrangement, the practical quality of its usefulness, and to 
commend it generally to the profession, which is bound to find such works much 
more necessary and useful in the future than they have been in the past. 

A. M. 


A TREATISE ON THE LAW OF MUNICIPAL CORPORATIONS. By Howard S. 
Abbott. Inthree volumes. Volume III. St. Paul: Keefe-Davidson Com- 
pany. 1906. pp. xvi, 1981-3045. 

In November the Review called attention to the first two volumes of this 
work. As the third and final volume, containing also the analytic index and the 
table of cases, has now been issued, it seems fitting to add a few words con- 
cerning this unquestionably good treatise. 

About six hundred pages of this volume are devoted to the completion of the 
text. The chapter on “Public Property” is finished, the divisions treated in 
this volume being “Its Control and Use” and “Its Disposition.”, A chapter of 
one hundred oa sixty pages is given to the discussion of the “ Liability of 
Public Corporations for Negligence.” In the chapter “Some Public Duties” 
division is broadly made into “ Educational Duties” and “ Charitable and Cor- 
rective Duties.” The final chapter concerns “ Actions by and against Public 
Corporations” ; and such actions as mandamus, certiorari, quo warranto, and 
injunction are particularly adverted to. 

An examination of the table of cases shows that certainly more than forty 
thousand cases have been cited. The author’s promise of an “ index unusually 
full and complete” seems to have been fulfilled. The index covers two hun- 
dred pages, and seems to contain roughly between ten and twelve thousand 
separate headings. One difficulty with the index, however, and perhaps with 
the scheme of division of the whole work, is that there are not enough interme- 
diate headings, between the chief topics into which the whole subject naturally 
falls, and the ten or twelve thousand headings. Although with an index of the 
. comprehensive character of the one furnished in this work, any topic discussed 
in the text can be found, the grouping of the headings into such large and general 
divisions renders the search for the reference wanted less easy. In the table 
of contents references are made only to sections. A reference to pages also 
would have been of some assistance. 

The faults that exist in this treatise are such that they can be remedied easily 
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in a second edition, for they are formal rather than fundamental. Mr. Abbott’s 
treatise may be recommended to the profession as up-to-date, careful, and 
thorough, — one of the best of recent contributions to text-book law. 

S. H. E, F. 


THE LAW OF INNKEEPERS AND HOTELS, including other Public Houses, 
Theatres, and Sleeping Cars. By Joseph Henry Beale, Jr. Boston: 
William J. Nagel. 1906. pp. xviii, 621. 8vo. 

It is hardly enough to say of this book that it deals with a special topic of the 

law in an exhaustive manner, not only collecting every case in common law 

lands relating to the business of innkeeping, but separating the different points 
arising in each case. Nor is it sufficient to add that the execution of the book 
is so painstaking and the detail so comprehensive as to cover not only all the 
contingencies discussed in the cases, but even going so far as to anticipate many 

roblems which no case has raised as yet. ‘Toa student of the law the chief 
interest of this book is in the general analysis of the subject, and in its sub- 
division, for the law is exceptional and its incidence is uncertain. Of all the 
early public callings, only those of carriers and innkeepers survived the break- 
ing down of state regulation when the medizval system came to its end. But 
while common carriage always has received the treatment that its importance 
deserves, the similar law governing the conduct of public houses, although 
enforced for centuries, has never been worked out in a satisfactory manner 
before. The practical importance of doing this at this time is that it furnishes 

a body of law which may be utilized properly in dealing with the many problems 

of sablie service which modern conditions have forced to the front. It is in 

this aspect, as the author says in his preface, that the subject is worth such 
elaborate consideration. The rapid and enormous growth of the modern public 
service corporations has outstripped the law. It is only if the law proves 
adequate to grapple with every sort of violation of public duty by those who are 
in control of the public services that it will be safe to leave these businesses in 
private hands. B. W. 


LINCOLN THE LAwyER. By Frederick Trevor Hill. New York: The Cen- 
tury Company. 1906. pp. xviii, 332. 8vo. 

This book throws new light upon the wonderful career of Abraham Lincoln. 
Mr. Hill has taken great pains to consult the original records, converse with as 
many men as possible who knew Lincoln as a lawyer, and thus he is able to 
make valuable deductions. Moreover, his legal training, power of analysis, and 
his facility as a writer fit him to produce a work worthy of the subject. He 
shows most conclusively that it was the long training at the bar, where Lincoln 
met all sorts of characters and the brightest legal talents of the day, that 
equipped him for the arduous duties of President in those trying times. The 
emphasis of this fact makes the present work a valuable contribution to the 
literature about the career of Lincoln. 


ENGLISCHES STAATSRECHT, mit Beriicksichtigung der fiir Scottland und Irland 
geltenden Sonderheiten. Von Julius Hatschek. II. Band: Die Verwalt- 
ung. Tiibingen: Verlag von J. C. B. Mohr. 1906, pp. viii, 710. 8vo. 


